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(1) 

REAUTHORIZATION OF THE DEPARTMENT OF 
TRANSPORTATION’S HAZARDOUS MATE-
RIALS SAFETY PROGRAM 

Thursday, May 14, 2009 

HOUSE OF REPRESENTATIVES, 
SUBCOMMITTEE ON RAILROADS, PIPELINES, AND 

HAZARDOUS MATERIALS, 
COMMITTEE ON TRANSPORTATION AND INFRASTRUCTURE, 

Washington, DC. 
The Subcommittee met, pursuant to call, at 2:50 p.m., in Room 

2167, Rayburn House Office Building, Hon. Corrine Brown [Chair-
man of the Subcommittee] Presiding. 

Ms. BROWN OF FLORIDA. Will the Subcommittee on Railroads, 
Pipelines, and Hazardous Materials come to order. 

The Subcommittee is meeting today to hear testimony on the re-
authorization of the Department of Transportation’s Hazardous 
Materials Safety Program. The program was last reauthorized in 
SAFETEA-LU. It expired in September 2008. Today’s hearing will 
review the implementation of the SAFETEA-LU amendments and 
issues that we may want to consider addressing in a reauthoriza-
tion bill. 

SAFETEA-LU made a number of significant changes in the Haz-
ardous Materials Safety Program. It provided DOT with enhanced 
inspection authority, although I am concerned that the Pipeline 
and Hazardous Materials Safety Administration has just 35 inspec-
tors to cover more than 300,000 entities. I am not sure how you 
can conduct adequate inspections and then ensure compliance with 
the hazardous materials regulation with only 35 inspectors on 
board. That is something that we need to address in the reauthor-
ization bill. 

SAFETEA-LU also strengthens training requirements and dou-
bles funding for firefighters’ training programs. The Hazardous 
Materials Emergency Preparedness grant program is of critical im-
portance for training firefighters on how to respond to accidents 
and incidents involving the hazardous materials. Unfortunately, 
the current registration fees are not sufficient to fund the program 
beyond 2010, and that needs to be addressed. I would like to know 
what the DOT is doing about that. 

In addition, I think it is important that we consider the level of 
training that we provide to emergency responders. Firefighters on 
the ground have recommendations for a higher level of training for 
all personnel. I believe that is something we should address. 
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We also need to look closely at the exemption that DOT has been 
issued from hazardous material regulations. According to the in-
spector general, the DOT has issued more than 4,500 special per-
mits and 125 approvals since they started the program. Concerns 
have been raised about the safety review that DOT conducted prior 
to approving those exemptions, whether there is appropriate coordi-
nation with the operating administrators, such as the FAA, before 
an application is approved and how well the administration is 
doing in enforcing the terms of the exemption. These are a few 
issues that I believe we need to address in the legislation. 

With that, I want to welcome today’s panelists and thank them 
for joining us. I am looking forward to their testimony. 

Before I yield to Mr. Shuster, I ask unanimous consent that 
Members be given 14 days to revise and extend their remarks and 
to submit additional statements and materials by Members and 
witnesses. 

Without objection, so ordered. 
I yield to Mr. Shuster for his opening statement. 
Mr. SHUSTER. I thank the Chairwoman, and I want to welcome 

everybody here who is going to testify before the Committee. I ap-
preciate your taking the time and putting the effort forward to be 
here on a topic that is extremely important to the Nation, the Haz-
ardous Materials Transportation Safety Program. 

The safe and efficient transportation of hazardous materials is 
enormously important to the national economy and to our way of 
life. HAZMAT is broadly defined as essentially anything that could 
cause an unreasonable risk to human health or to the environment 
if it is mishandled. 

HAZMAT encompasses a surprisingly large percentage of goods 
that we consider essential to modern civilization. Twenty-eight per-
cent, nearly a third, of all ton-miles of annual freight on our roads, 
rails, waterways, and air cargo is considered hazardous material. 
The United States has 1.2 million shipments daily of HAZMAT, to-
taling 3.1 billion tons a year. These shipments include everything 
from the fuel that heats our homes, that fills our gas tanks, to the 
elements of most commercial products, as well as other goods that 
are often unseen, but are just as important, like fertilizer for our 
crops, chemicals that keep our drinking water safe and medical 
materials to diagnose and to treat the sick. The importance of 
being able to safely and quickly deliver a wide range of potentially 
dangerous material cannot be understated. 

Fortunately, the private HAZMAT carriers who are ultimately 
responsible for moving these goods to market have an outstanding 
safety record. HAZMAT carriers are a diverse group of businesses, 
ranging from mom-and-pop operations, who own a single tank 
truck, up to multinational corporations handling thousands of ship-
ments daily. These carriers have a remarkable safety record. 

My calculator actually had an error when we were trying to fig-
ure out what percentage of movements of hazardous goods result 
in an injury or in a fatality. It turns out to be 0.00002 percent that 
result in an injury and 0.0000014 percent of movements that result 
in a fatality. So this is really a remarkable safety record, and I 
have said that three times. It is remarkable—I will say it a fourth 
time—because they do a great job. 
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Our goal should always be to make things safer, but we have to 
carefully weigh the risks associated with the costs when taking leg-
islative action. It is very important that we maintain the balance 
between commerce and regulation that has resulted in such a suc-
cessful program. 

There are a few things I know that we can do better, such as en-
suring that the Federal Government does a better job coordinating 
with the States to create more uniform standards for forms and 
permits, eliminating the duplication of background checks by the 
various governmental entities, as well as ensuring that enforce-
ment is carried out consistently and fairly with as little disruption 
to the flow of commerce as possible. 

Of course, when you are talking about moving dangerous goods, 
there is going to be a risk, and there are going to be accidents. 
There is no way to completely eliminate that risk unless we just 
completely stop shipping these materials that are so vital to us. 
But what we need to do is to make careful and considerate choices 
about where we can best use our resources to minimize these risks 
while maintaining an effectively functioning system. 

If we regulate too much, we risk knotting the system in so much 
red tape that it will cease to be effective for its users and could 
damage the economy and our society. For example, if you create too 
many layers of permitting and inspection, you risk delaying the 
shipment of hazardous pharmaceuticals with short shelf lives to 
patients in need. 

So, as we begin to talk about the reauthorization of this success-
ful program, we should take great care to ensure that we do not 
disrupt the balance between commerce and regulation that has re-
sulted in a smoothly functioning system with an outstanding safety 
record. 

I look forward to hearing from all of you today. 
I yield back. 
Ms. BROWN OF FLORIDA. Thank you. 
I ask unanimous consent that the gentleman from Illinois, Mr. 

Hare, be permitted to participate in today’s hearing and sit and ask 
questions of the witnesses. Also, the gentlewoman from the District 
of Columbia, Ms. Norton. 

I yield to Mr. Hare. 
Mr. HARE. Thank you, Madam Chair, and I appreciate your hold-

ing this hearing. I am pleased to be here to discuss the reauthor-
ization of the Transportation Department’s Hazardous Materials 
Safety Program. While we have a number of key issues to address 
today, I would like to focus my remarks on one very important 
topic, the safety and health of hazardous material employees. 

Just 3 weeks ago, on April 28, we honored the 21st annual Work-
ers Memorial Day, which is when people all over the world gather 
to remember workers who have been killed or injured on the job. 
April 28 also commemorated the creation of the Occupational Safe-
ty and Health Administration. Since 1970, OSHA has been the 
driving force in improving workplace safety and health across this 
great Nation. 

Under current law, OSHA and the DOT share jurisdiction over 
the transportation of hazardous materials. DOT has the authority 
to regulate in the transportation arena and OSHA has the respon-
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sibility for ensuring that hazardous material employees are ade-
quately protected from injuries and death while on the job. This 
line of jurisdiction was affirmed in a 2005 final rule issued by the 
Department of Transportation. 

It has come to my attention, however, that the explosive trucking 
and fertilizer industries have, once again, proposed to eliminate 
that shared jurisdiction, thereby eliminating OSHA’s authority 
over employees engaged in loading, unloading and handling haz-
ardous materials, with the exception of training, under the guise 
that there is overlapping and confusing regulation of the industry. 

The Committee has spoken with both DOT and OSHA on this 
topic, and there is no such confusion. DOT has regulations on the 
description of hazardous materials, safety procedures for loading 
and unloading those materials, packaging and marketing. OSHA 
has regulations for hazard communication at fixed facilities, such 
as noise and air quality control, walking and working surfaces, 
emergency preparedness, personal protective equipment, and fire 
protection. These regulations are not new. They have existed for 
decades, and they are critical to maintain the highest level of safe-
ty for employees handling hazardous materials. 

Additionally, OSHA does an excellent job of protecting workers 
from hazardous conditions that are prevalent in the transportation 
sector that are nonchemical, such as locking and blocking wheels 
to prevent accidental or unintended movement of mobile equipment 
and cargo while workers are loading, unloading, hitching, 
unhitching, or performing services or maintenance. Unfortunately, 
DOT does not pay much attention to these more mundane hazards, 
further highlighting OSHA’s importance to workers in the industry. 

The industry’s proposals to end OSHA’s involvement in the 
transportation sector is nothing more than a blatant attempt to cir-
cumvent compliance with these regulations and to avoid responsi-
bility under the law. Weakening the authority of OSHA would re-
sult in real life-or-death consequences for American workers in 
such a high-risk industry. 

As the former president of the UNITE HERE Local 617, rep-
resenting apparel and textile workers, I have seen firsthand how 
employers address hazards in the workplace or, more importantly, 
how they choose not to when other business priorities, such as prof-
its, would be impacted. 

It is a fact that 16 workers die every day in our country from 
work-related injuries. In 2005 alone, over 5,700 workers were killed 
at work, and the situation is only getting worse. The Bureau of 
Labor Statistics found that the number of workplace deaths jumped 
by more than 2 percent between 2005 and 2006. 

I am committed to maintaining a safe and healthy workplace for 
all American workers, including those in the hazardous material 
industry. I will work with Chairman Oberstar and with Chair-
woman Brown to defeat this ill-conceived proposal. 

With that said, I note that the National Transportation Safety 
Board’s written statements indicate concerns that the Department 
of Transportation does not have enough authority to regulate load-
ing and unloading questions. I have no problem with addressing 
that concern. In fact, I believe that the Department of Transpor-
tation intends to address these concerns in an upcoming rule-
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making, but that additional authority should not be at the expense 
of OSHA. I do not believe, from conversations that the Committee 
has had with the NTSB, that this is what the NTSB is proposing. 

I thank you, Madam Chairman, and I look forward to hearing 
from the witnesses. 

Ms. BROWN OF FLORIDA. Ms. Norton. 
Ms. NORTON. Thank you, Madam Chair, and thank you for allow-

ing me to sit. I am a Member of the Full Committee. I have not 
been able to be on this Committee this year, but I do want to sit 
in often on this Committee because much of what you do is of great 
importance to my district as well as to the country. 

The hazardous substances area presents immense challenges to 
a market economy. We must transport hazardous substances and 
even hazardous waste, such as nuclear waste, from one place to an-
other, and that means by various modes of transportation. The last 
session—indeed, in 2007, I believe—was the first time we had 
passed a rail security bill, and there were certain sections that re-
lated to freight security. This matter was of huge risk right here 
in the Nation’s Capital. We allowed trains carrying hazardous sub-
stances to pass within 2 miles of the Capitol while the Department 
of Homeland Security and other agencies not only had nothing to 
say about them, but refused, even in the face of a court suit by the 
local jurisdiction, to say what, if anything, it was doing to either 
reroute trains or to otherwise account for the fact that toxic sub-
stance freights were passing so close to the Capitol and to other 
parts of the Federal presence. 

The silence was what seemed to be the most indefensible. At 
least in the prior administration we had taken to saying ″national 
security″ or ″security″ as if to say ″shut up,″ as if the public were 
not entitled to know. That only made residents of this region more 
fearful. 

We have improved the matter, but we still are not transparent 
on these substances, where they go. It is, I believe, one of the great 
neglected areas after 9/11. 

In Spring Valley, a neighborhood in the District of Columbia, 
hazardous materials from World War I were discovered. The Corps 
of Engineers proposes that it has now cleaned it up. It so proposed 
about 10 years ago, and then they found more of these weapons, 
chemical weapons, that have been buried in the Nation’s Capital at 
a time when there were no homes there. What we discovered was 
the only FUDS area, the only area that had been used to dump 
chemical weapons, has become a residential neighborhood. 

We will be having hearings in another Committee shortly, 
Madam Chair, as the Corps of Engineers proposes, once again, to 
leave without being willing to guarantee or to even say that all of 
these chemical weapons have, in fact, been cleared away. I mean, 
that is the primitive level on which we are still dealing with haz-
ardous substances which are found in very many places and 
throughout our society. 

So I particularly was concerned, even after we have had train 
wrecks such as the one in South Carolina perhaps 3 or 4 years ago, 
where hazardous substances were en route. There was a wreck; 
seven people were killed, and there it stood. 
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This area needs work from the ground up. It is one of the great 
neglected post-9/11 areas. 

Your work is seminal in this regard, Madam Chair, and I thank 
you for your initiative here today. 

Ms. BROWN OF FLORIDA. Thank you. 
Now I am pleased to introduce our first panel of witnesses. We 

have Ms. Cynthia Douglass, who is Acting Deputy Administrator 
for the Pipelines and Hazardous Materials Safety Administration of 
the U.S. Department of Transportation, and we have Ms. Deborah 
Hersman, who is a longtime member of the National Transpor-
tation Safety Board. 

Welcome. We are very pleased to have you with us here this 
morning. 

Ms. Douglass, we will start with you. And I want to remind the 
witnesses that, under Committee rules, all statements must be lim-
ited to 5 minutes, but your entire statements will appear in the 
record. We are pleased to have you all with us. 

TESTIMONY OF CYNTHIA DOUGLASS, ACTING DEPUTY ADMIN-
ISTRATOR, PIPELINE AND HAZARDOUS MATERIALS SAFETY 
ADMINISTRATION, ACCOMPANIED BY TED WILLKE, ASSO-
CIATE ADMINISTRATOR, OFFICE OF HAZARDOUS MATE-
RIALS TRANSPORTATION, U.S. DEPARTMENT OF TRANSPOR-
TATION; AND DEBORAH A.P. HERSMAN, BOARD MEMBER, NA-
TIONAL TRANSPORTATION SAFETY BOARD 

Ms. BROWN OF FLORIDA. You may begin, Ms. Douglass. 
Ms. DOUGLASS. Chairwoman Brown, Ranking Member Shuster 

and distinguished Members of the Committee, I am Cindy Doug-
lass, Acting Deputy Administrator of the Pipeline and Hazardous 
Materials Safety Administration. Sitting with me is Ted Willke, the 
Associate Administrator for the Office of Hazardous Materials 
Transportation. I appreciate the opportunity to testify on PHMSA’s 
hazardous materials program. 

I believe it is one of the best agencies in government. In large 
part, this is due to the strong leadership of your Committee and 
your staff. We are grateful. 

Our staff is working every day to enhance the safe and efficient 
transportation of hazardous materials. We regulate the transport of 
about 1 million daily movements of hazardous materials. There are 
approximately 450 serious incidents a year, resulting in about 15 
deaths. 

Under the Secretary’s delegations of authority, PHMSA has pri-
mary responsibility for hazardous materials transportation. We co-
ordinate regulations, enforcement, research, and outreach with our 
sister agencies in aviation, rail, motor carrier, and with the Coast 
Guard for water and ports. This partnership has worked very well 
for over 30 years to assure the safe, environmentally sensitive, effi-
cient, and uniform transportation of hazardous materials. 

Our State partners are also critical to our program. PHMSA, the 
Motor Carrier Safety Administration and the State highway patrol 
cooperate to enforce the regulations on our highways. The highway 
patrol and firefighters are the first responders to a HAZMAT inci-
dent. PHMSA provides critical support to these groups to assure 
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they are prepared to provide an effective first response to an acci-
dent, not only to protect the public, but to protect themselves. 

Another critical component of our program is PHMSA’s leader-
ship internationally to align domestic transportation requirements 
with international transport standards. We have chaired the 
United Nations Committee of Experts on the transportation of dan-
gerous goods for 26 of the last 30 years, and represent the Depart-
ment on the Hazardous Materials Subcommittees of the Inter-
national Civil Aviation Organization and the International Mari-
time Organization. 

The Department’s Hazardous Materials Transportation Safety 
Program enhances safety by developing strategies to address the 
greatest risks. The risks include fires on board commercial aircraft, 
releases of materials that are poisonous by inhalation, rollovers of 
tank trucks carrying flammable liquids, such as gasoline, bulk 
loading and unloading operations and undeclared shipments of haz-
ardous materials. 

I would like to highlight some of the activities of the past year. 
PHMSA and FAA have had numerous discussions on how best to 

regulate the risk of fire aboard aircraft, specifically due to lithium 
batteries. Current regulations essentially ban lithium batteries 
from passenger aircraft. Based on recommendations from the 
NTSB and our own analysis of incident data, FAA and PHMSA 
have agreed to initiate rulemaking to further enhance the safety of 
lithium battery shipments on cargo aircraft. We also sponsor a Web 
page providing guidance on how to travel safely with batteries and 
battery-powered devices. To date, the Safe Travel Web site has re-
corded several million hits. 

PHMSA and FRA issued two rules addressing safety risk posed 
by PIH, Poisonous by Inhalation, hazardous materials that are 
transported in large quantities by rail. One requires rail carriers 
to assess routing alternatives and to use the safest, most secure 
routes. The second establishes more rigorous design standards for 
tank cars to enhance their ability to survive accidents without re-
leasing their hazardous material cargoes. PHMSA and the Motor 
Carrier Safety Administration have initiated rulemaking to exam-
ine safety issues associated with the bulk loading and unloading 
operations. 

We are increasing our enforcement staff and are using new tech-
nology to implement a risk-based approach to enhance compliance 
and to reduce incidents. Last fall, we launched the HAZMAT Intel-
ligence Portal. This data warehouse tool inputs hazardous mate-
rials information available from 27 different government databases 
into one easy-to-use portal, and it also helps us focus our inspec-
tions on the high-risk companies. 

PHMSA also distributes about $28 million a year in Hazardous 
Materials Emergency Preparedness grants for the emergency re-
sponse community and labor organizations. It is the only federally 
funded program available solely for the training of responders in 
hazardous materials and community preparedness planning. 

Last year, we distributed our eighth edition of the Emergency 
Response Guidebook. You should have a copy in front of you. It as-
sists emergency responders in responding to hazardous materials 
transportation incidents. Since 1980, we have distributed over 11 
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million ERGs free to first responders. The ERG is now on the 
Internet and is available electronically on smartphones and on per-
sonal digital assistants. 

We partnered with the International Association of Fire Chiefs 
to establish the National Hazardous Materials Fusion Center. This 
center provides a Web-based system for hazardous materials 
teams, first responders, Federal, State and local agencies and the 
private sector to share experiences in order to learn from each 
other how best to address new and emerging HAZMAT challenges. 

PHMSA has taken advantage of many new technologies to en-
hance the effectiveness and efficiency of our program. Recently, I 
visited the Port of New York-New Jersey and then the Port of 
Jacksonville for a multiagency strike force operation, and wit-
nessed new technologies being used to search cargo shipment con-
tainers and speed truck driver identification. These new paperless 
technologies enable the movement of up to 60,000 trucks per day 
through intermodal port facilities while greatly enhancing security, 
safety and efficiency. 

Finally, in building for the future, I want to highlight several ini-
tiatives that we have under way. 

We will be hiring ten new inspectors and five staff for our grant 
program, our data analysis and for our special permit offices in fis-
cal year 2010. We are establishing a new enforcement training ini-
tiative. This will help ensure the uniform application of the regula-
tions, resulting in a safer transportation network. PHMSA is ex-
panding its emergency response strategy to make training avail-
able to more of the 800,000 volunteer firefighters across the coun-
try. 

We have a 5-year plan to promote international harmonization of 
HAZMAT standards to further enhance the safety of lithium bat-
tery shipments, marine pollutants, explosives transported by air, 
and intermediate bulk containers. 

In closing, I commend you and the Members of this Committee 
for your leadership and support. Secretary LaHood and all of us at 
DOT are looking forward to working with you to provide America 
with a safe, secure, environmentally sensitive, efficient, and uni-
form transportation system. 

Thank you for this opportunity to testify. I will be happy to take 
your questions. 

Ms. BROWN OF FLORIDA. Ms. Hersman. 
Ms. HERSMAN. Good afternoon, Chairwoman Brown, Ranking 

Member Shuster, Chairman Oberstar, and Members of the Com-
mittee. Thank you for the opportunity to appear before you today 
on behalf of the National Transportation Safety Board. 

I will talk to you about three issues of concern for the NTSB— 
the air transportation of lithium batteries, the hazards of wet lines 
on highway cargo tanks, and the loading and unloading of haz-
ardous materials from railroad tank cars and from highway cargo 
tanks. 

First, air transportation of lithium batteries. Lithium batteries 
are commonly found in watches, cameras, cell phones, and laptop 
computers. As the popularity of electronic devices has increased, so 
has the number of lithium battery fires in transportation. 
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In 1999, the NTSB investigated a fire that destroyed two cargo 
pallets holding boxes of primary batteries at a cargo facility at 
LAX. The pallets had arrived on a passenger airliner from Japan. 
Neither pallet was marked ″hazardous.″ One of the pallets fell off 
of a forklift and overturned. About 3 minutes later, it caught on 
fire and then caught the other pallet on fire. 

In 2006, a cargo aircraft had an in-flight fire, and made an emer-
gency landing in Philadelphia. The aircraft and most of the cargo 
were destroyed by fire after landing. Although the cause of the fire 
could not be determined, the NTSB used this investigation to close-
ly look at the safety of transporting lithium batteries on commer-
cial aircraft. Testing and incident data indicate that lithium bat-
teries pose a fire hazard, and the Safety Board believes that an in- 
depth analysis of this transportation hazard is needed. 

The NTSB recommended that PHMSA require the reporting of 
all incidents involving lithium batteries as well as the retention 
and analysis of the failed batteries so that we could research the 
modes of failure. The Safety Board has recommended that PHMSA 
eliminate regulatory provisions that permit limited quantities of 
these batteries to be transported without labeling, marking or 
packaging them as hazardous materials. The NTSB has also rec-
ommended that PHMSA and the FAA address the lack of public 
awareness regarding the safety of lithium batteries. 

Now, on to wet lines. Gasoline and diesel fuel can be transported 
in external pipes, or wet lines, situated below cargo tanks on tank-
er trucks. Wet lines are designed to break away at the connection 
point to the tank as shown by the valve in this photo. This is to 
prevent the loss of the entire contents of the tank. However, if a 
wet line is full of gasoline or diesel when the breakaway occurs, it 
can release as much as 50 gallons of product, presenting a signifi-
cant fire hazard. 

In 1997, a tanker truck semi-trailer, transporting gasoline, was 
struck by a car in Yonkers, New York. The car hit the tank’s wet 
lines, releasing the gasoline in them. The ensuing fire destroyed 
both vehicles, a highway overpass, and the driver of the car was 
killed. 

In 1998, the NTSB investigated a similar accident in Wil-
mington, Delaware, in which a tanker truck transporting gasoline 
struck a car that was parked on the shoulder of a bridge. Three of 
the four wet lines were fractured, releasing approximately 12 gal-
lons of gasoline. A fire ensued, which destroyed the car, and the 
driver was killed. 

To demonstrate the vulnerability of wet lines, the NTSB placed 
12 passenger vehicles of varying sizes near the wet lines of a typ-
ical cargo tank. It was found that each vehicle would have struck 
the wet lines of the truck had they moved forward. The NTSB be-
lieves that most vehicles currently in use are capable of striking 
the wet lines of cargo tanks. 

PHMSA has developed a program of best practices for fueling op-
erations, maintenance procedures, and other safeguards. However, 
these actions do not address the need to eliminate wet lines. Some 
companies have voluntarily installed purging equipment on their 
fleets, and this would eliminate the vulnerability of wet lines on 
their tankers. 
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Lastly, the loading and unloading of hazardous materials. In 
2002, a 24,000-gallon railroad tank car of hazardous waste cata-
strophically ruptured at a chemical facility in Freeport, Texas, 
while the car was being steam-heated. Twenty-eight people were 
injured in this accident. The NTSB determined that the tank car 
was overpressurized by excessive heating, which created a runaway 
chemical reaction. In this and other accidents, the NTSB has found 
the inadequate Federal safety oversight of the loading and unload-
ing of hazardous materials from highway cargo tanks and railroad 
tank cars. 

In January 2008, PHMSA published proposed recommended 
practices for loading and unloading bulk liquid containers. Al-
though those recommended practices are comprehensive, they are 
not enforceable. The NTSB believes that PHMSA should codify in 
regulations the recommended practices for more effective oversight 
for these operations. 

My written testimony has been submitted for the record, and it 
includes information on other issues of interest to the NTSB. 
Again, thank you for the opportunity to identify our top safety con-
cerns regarding HAZMAT. I will be happy to answer your ques-
tions. 

Ms. BROWN OF FLORIDA. Mr. Oberstar. 
Mr. OBERSTAR. I want to thank the panel for their presentations 

and for participating in this very important hearing. Safety is the 
essential element of transportation, and it has been the constant 
vigilance of this Committee over all of its years that I have served 
here, and that is a long time. 

There were more than 3.3 billion lithium cells and batteries 
transported worldwide last year. That is nearly a tripling of the 
number just 3 years earlier. You have already described, Ms. 
Hersman, in your presentation—and so has Ms. Douglass—the 
complexity engaged in lithium batteries. Out of this rise two issues 
of concern to me: the safety of moving these batteries on the 
ground and in the air and the practice of transporting flammable 
material, as was described in Ms. Hersman’s presentation from the 
National Transportation Safety Board. 

Ms. Hersman, are there some lessons learned that jump to mind 
in this experience? Can you think of a couple of experiences that 
come to mind quickly? 

Ms. HERSMAN. Sure. 
With respect to lithium batteries, I think one of the things that 

we identify—— 
Mr. OBERSTAR. No, not lithium. I am talking about lessons 

learned from fire on board. 
Ms. HERSMAN. Absolutely. The challenge for aviation is they do 

not have the ability to pull over in the clouds. 
Mr. OBERSTAR. In the air, there is no curb. 
Ms. HERSMAN. No. So the challenges are—— 
Mr. OBERSTAR. I am thinking of two incidents. 
Ms. HERSMAN. You are thinking about two accidents where there 

was fire? 
Mr. OBERSTAR. Two accidents. 
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Ms. HERSMAN. Absolutely. Swissair is one where we saw a fire 
quickly, and we have seen a number of cargo accidents that involve 
fire. 

Mr. OBERSTAR. ValuJet—— 
Ms. HERSMAN. Absolutely. 
Mr. OBERSTAR. —with the oxygen tanks. 
Ms. HERSMAN. Yes. 
Mr. OBERSTAR. Okay. In Swissair, it was the arcing of bundles 

of wires in the electrical system, buried in the insulation on board 
that 767. Nobody thought insulation would catch on fire, but it did, 
and 110 people died. There was no safety procedure to safeguard 
against the rubbing away of the coating, of the simple Mylar coat-
ing of those electrical conduit wires, but they chafed, they rubbed. 
It wore away, and a 1,000-degree arc ignited the insulation. It is 
not supposed to burn at that. We learned a lesson from that and 
applied it. 

We learned a lesson with ValuJet. There was no labeling, as the 
NTSB reported. There was no labeling of those oxygen bottles. 
They were put on board that aircraft. They were not properly se-
cured. They were not separated from one another. They banged one 
another and then were eventually stored inside a rubber tire that 
provided more fuel for the fire, and it was a disastrous accident 
that killed people in a Florida swamp. 

We are here faced with another situation of similar magnitude. 
What troubles me about the lead-up to this is, over a period of 2 
or 3 years, PHMSA and the FAA were going back and forth and 
were not doing anything. They were not taking action on a matter 
that is of the highest safety importance. 

Now tell me what you have accomplished. What have you agreed 
upon to do with the FAA? You are in the same Department of 
Transportation. 

Ms. DOUGLASS. Yes. We have been working very closely on this 
issue, and I will say that over the last—I do not know—I suppose, 
couple of years, they have been working very hard to try to come 
to an agreement on exactly how this should be regulated. How-
ever—— 

Mr. OBERSTAR. They are not working hard enough. 
Tell me what you have done. What have you accomplished? 
Ms. DOUGLASS. Yes. Now we have come to—let me look at this. 

We have come to an agreement. The FAA and PHMSA have come 
to an agreement on issuing a notice of proposed rulemaking on lith-
ium batteries. Among other things, one of the things we will do is 
require marking and shipping papers, class 9 marking, for lithium 
batteries. That will tell the pilot what is on the aircraft in terms 
of lithium batteries. 

In addition to that, there are many different—— 
Mr. OBERSTAR. Can you agree upon how they shall be carried, on 

how they will be stored, on how they will be protected against over-
heating, against rupture, against explosion internally? 

Ms. DOUGLASS. Yes. 
Mr. OBERSTAR. What are those practices? 
Ms. DOUGLASS. There are different kinds of packaging. 
I guess I would like for Ted, who is more of an expert on that—— 
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Mr. OBERSTAR. We are here to find the answers. I do not want 
the how-to’s and the whatevers. I want to know what you have 
done and what you are going to do and what you are going to re-
quire in the future. 

Ms. DOUGLASS. Well, we have reached an agreement, and I have 
a paper here that we have gone over with the FAA that tells us 
exactly what we are going to do. 

Mr. OBERSTAR. You should have that at your fingertips. Tell me 
what it is. 

Ms. DOUGLASS. Okay. We are going to require manufacturers to 
provide the results of the satisfactory completion of U.N. Design- 
type tests for each lithium battery and cell type. We are going to 
require current shipping descriptions for lithium batteries, for lith-
ium batteries packed with equipment and for lithium batteries con-
tained in equipment to specify metal batteries, including lithium 
alloy batteries, as appropriate, adopt shipping descriptions for lith-
ium-ion batteries, including lithium-ion polymer batteries, lithium- 
ion batteries packed with equipment, including lithium-ion polymer 
batteries, lithium-ion batteries contained in equipment, and includ-
ing lithium-ion polymer batteries. 

Mr. OBERSTAR. Do those regulations distinguish between the dif-
ferent characteristics of those types of lithium batteries because 
they have different reactive characteristics? 

Ms. DOUGLASS. Yes, I believe they do. 
Mr. OBERSTAR. Okay. 
Ms. DOUGLASS. I can go through this, but it is very detailed, and 

it is actually very long. It is very complex, and I feel—— 
Mr. OBERSTAR. You have practices for safe ground handling, for 

the safe handling aboard an aircraft and for the safe handling 
aboard truck and rail; is that right? 

Ms. DOUGLASS. These are applying in the air situation. 
Mr. OBERSTAR. What do you have for ground handling as in the 

situation that Ms. Hersman described, in the handling of a pallet? 
There was an accident and there was a fire. 

Ms. DOUGLASS. Well, I am not aware of what we are doing on 
the ground on this sort of a package. I know that this is not in-
tended right now to apply to ground transportation. 

Mr. OBERSTAR. But the air transport does not end when the air-
craft is on the ground. You need to deal with that as well. 

Ms. DOUGLASS. There are regulations, but not as extensive as 
this because, like you said, the risk in the air is much different. 
The high consequence of the risk is the reason that we are consid-
ering doing all of these things. 

Mr. OBERSTAR. I am very familiar with the risk in the air. I have 
spent 25 years working on it. I want to know, are you also pub-
lishing safe ground handling practices? 

Ms. Hersman, don’t you think they should do that? 
Ms. HERSMAN. Chairman Oberstar, I think I have seen a draft 

of this agreement, and I think many of the issues that the Safety 
Board identified are addressed in the agreement. 

With respect to the labeling and the marking and the appro-
priate packaging, I think that would be addressed; and that would 
certainly apply if they were on the ground, being loaded or un-
loaded. If they are going to be shipped in air transport, those 
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things would apply. So I think that does address the issue that you 
are concerned about. 

Mr. OBERSTAR. Shouldn’t ground handlers have particular train-
ing and guidance and direction and management in the handling 
of such cargo? 

Ms. HERSMAN. Absolutely. 
The important part is that it is marked and labeled appropriately 

so they can identify it as HAZMAT and know that they need to 
handle it properly, so that when it falls off the forklift, they do not 
immediately reright it and just ignore it. They recognize that there 
is the potential for overheating or for damage to those batteries. It 
should be marked and labeled like any other HAZMAT is labeled 
and not exempted from those regulations. 

The draft agreement addresses a number of issues that the Safe-
ty Board has been concerned about. For example, making sure that 
on cargo flights, those hazardous materials are in crew-accessible 
locations, so that if there is an event, they can locate them easily- 
- that they are not buried in the 14th row of that cargo aircraft. 

Also, there is the testing and retention of those batteries. If there 
is an event or a fire, we want to make sure that those incidents 
are reported and that those batteries are retained so that the fail-
ure modes can be addressed. 

The other side of this is not just on the cargo side, but it is also 
on the passenger side. You know, we all have more electronic de-
vices now. It is educating passengers to make sure they understand 
that those batteries can become dangerous. 

We have identified incidents where flight attendants have taken 
a smoking laptop, and fortunately, they were on the ground, be-
cause they opened the door and tossed it out the door as it was on 
fire. We certainly do not want that to happen in the air, so we need 
to make sure passengers understand the dangers of batteries, of 
transporting loose batteries and making sure those contacts are 
protected. 

Mr. OBERSTAR. That is extremely important, and the progress 
made so far is important. Unfortunately, it has taken this long. 

In your quick reading of the PHMSA proposal, is there anything 
missing? 

Ms. HERSMAN. We want to make sure that there is a public edu-
cation component and that there is an incident reporting compo-
nent; those may be things that get incorporated as the draft moves 
forward. The Safety Board has been interested in thos areas. 

Mr. OBERSTAR. Let Mr. Chipkevich weigh in on that. He is a very 
thorough investigator. 

Mr. CHIPKEVICH. Thank you, sir. One issue in there was the pos-
sibility of a requirement to use the U.N. Standards. I think harmo-
nization with the U.N. requirements is important for international 
shipments, but I think establishing our own standards and then 
referencing and using the U.N. standards is perhaps more appro-
priate than enacting legislation, because if we cannot get the U.N. 
to be as stringent as we believe is necessary, then additional regu-
latory action could be taken by the FAA and RSPA. 

Mr. OBERSTAR. I appreciate that answer. That is where I was 
leading to. 
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Madam Chair, I will conclude here because we have got votes, 
and other Members have questions they may want to ask. 

We ought not to be the follower. We ought to be the leader. The 
world looks to the U.S. FAA as the gold standard for safety and 
to our NTSB as that impartial standard setter without regard to 
benefit-cost analysis. 

You set the standard for what is the most important thing we 
need to do, and then the regulatory agencies carry it out. So we are 
counting on you for raising the bar and for setting the standard. 

Ms. DOUGLASS. Chairman Oberstar, may I just say that I believe 
this is a new day in PHMSA in the way we look at these activities. 
It is a new administration. I have only had a few months there to 
review some of these things, but I have found our people to be very 
interested and very supportive in moving forward in this regard, 
and they have been very, I think, cooperative, and the intent is to 
move forward. 

I am sorry. I misunderstood when you said ground transpor-
tation. I thought you meant this was applying across the board to 
all transportation. 

Mr. OBERSTAR. We will come to that next. 
Ms. DOUGLASS. Okay. 
Mr. OBERSTAR. Yes, PHMSA has come a long way since you first 

testified before this Committee. 
Ms. BROWN OF FLORIDA. We have three votes, and we are going 

to stand in informal recess while we go and take those votes; and 
we will come back to continue the questioning. 

We officially will stand in recess. 
[Recess.] 
Ms. BROWN OF FLORIDA. We will officially come to order, and I 

will go to Mr. Shuster. 
Mr. SHUSTER. Thank you. 
Ms. Hersman, on the topic of wet lines, do you have any facts 

and figures on the number of fatalities and injuries? Has it been 
something that has been on the increase? Has it been static? Has 
there been a decrease over the last 3 years or several years? 

As to whatever you have, can you give me a little information on 
that. 

Ms. HERSMAN. I think that question could probably be best an-
swered by PHMSA. We do not retain any data regarding accidents. 
We do investigate single-accident events, but we do not retain the 
national data. 

Mr. SHUSTER. Would Ms. Douglass have that information? 
Ms. DOUGLASS. Yes, I have some information on that. 
Basically, over the last number of years—I believe it is about 7 

years—there have really not been any deaths or injuries due to wet 
lines. There have been incidents where the wet lines have been 
sheared off. There have been incidents prior to the 7 years where 
there were deaths and injuries, not a large number of deaths and 
injuries, but there have been problems. 

I think Debbie described them in her testimony. 
Mr. SHUSTER. Were there changes several years ago that stopped 

some of the fatalities, or is it just that you have not had an inci-
dent or had anything significant happen where there has not been 
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a fatality or a significant amount of injuries in the last several 
years? 

Ms. DOUGLASS. Ted can correct me if I am wrong, but I do not 
know of anything that has changed that would have caused there 
to be fewer problems with wet lines. 

Mr. SHUSTER. Ms. Hersman, you said that the NTSB does not 
keep any statistics. When you are talking about injuries and fatali-
ties, isn’t that something that you would look at in your analysis 
to see—I mean, you look at a situation, and I saw the pictures; but 
if it is very small or, statistically, if it is not significant, doesn’t 
that go into your analysis on making recommendations on changing 
the system or on how to correct a problem? 

Doesn’t that need to be addressed? 
Ms. HERSMAN. I think that is a great question, and I think that 

is one of the challenges that the NTSB has, because we are charged 
by Congress with investigating all aviation accidents. We actually 
do have a good database on civil aviation accidents because that is 
part of our mandate. But with respect to the other modes of trans-
portation, we do not have to investigate every single accident, and 
so we do not collect the data. That is really a function of DOT. 

But you are correct in trying to figure out what the consequences 
of these accidents are and how prevalent they are. 

One thing that we did note is that there is a lot of under-
reporting with respect to these events because there is not nec-
essarily a box for the law enforcement official to check when filing 
a report of an accident-- a box to check that says it was a wet lines 
accident. We do know that when PHMSA looked at the data be-
tween 1990 and 2001, they did find, over a hundred events and 
seven fatalities within that time period. 

So we were, frankly, a little surprised, since there really have not 
been any changes enacted, that since 2001 there were not events 
that could be reported. 

Mr. SHUSTER. Right. I mean, the underreporting of fatalities and 
injuries, that is generally always reported in an accident, so it has 
got to be out there somewhere. 

Ms. HERSMAN. Sure. Fatalities are actually all reported, but inju-
ries are not. That is actually a sampling system, but that is a DOT 
function as well. 

With respect to fatalities, we may not know exactly what the 
cause of the accident is. For example, in NTSB accidents, we are 
very thorough, we look at fatigue and we look at a lot of other 
issues; but on the police reports that get reported, they might not 
check all of the boxes because they just do not exist, and their in-
vestigations may be very cursory. 

Mr. SHUSTER. I guess, not that it came directly from you, the 
NTSB has recommended that these trucks be retrofitted with a 
purge system on it. 

My question is, have you looked as to what kind of—because I 
understand, if you look at retrofitting these trucks, there is some 
cause to be concerned about the hazards to the people who are ret-
rofitting them because there is ignition from residual vapor and 
things like that. 
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So, when the NTSB is making a recommendation to correct a 
problem, are they then looking at whether their correction would 
cause hazardous problems to people? 

Ms. HERSMAN. Congressman Shuster, I think we are always con-
cerned about unintended consequences, but our recommendation is 
not actually to retrofit with the purging system. Our recommenda-
tion is to prohibit the carrying of hazardous materials in the exter-
nal piping of cargo tanks, such as loading lines that could be vul-
nerable to failure in an accident. 

It is really up to the regulatory body to determine how they want 
to do that, but I am not aware of any events, fatalities, involved 
in the retrofit. 

Mr. SHUSTER. Well, that is my understanding, which is that your 
recommendation to not carry fluids in those pipes will force them 
to put a system on the tanker to be able to purge those lines; so, 
once again, with the unintended consequences of saying, ″We need 
to get that fuel out of the lines,″ now, all of a sudden, we have to 
do something else that may cause a hazardous situation. 

Ms. HERSMAN. We are not aware that it would cause a hazardous 
situation or any injuries or fatalities involved in the retrofit. 

We did visit with one company, Sunoco, that has actually either 
installed or has retrofitted this purging system on 100 percent of 
their fleet. Sunoco told us that it was a business decision for them, 
that if they had one incident involving the rupturing of the wet 
lines, it would pay for the retrofitting for the entire fleet. 

Mr. SHUSTER. Right. 
If I could, I will just ask one more question on top of this one. 
When you have a disagreement, again, between the NTSB and 

DOT, do you revisit your recommendations? Do you toe the line? 
I mean, if DOT is coming up with a different point of view, as it 
appears in this case they have, do you revisit that and change your 
recommendation or try to take other things into consideration from 
their viewpoint? 

Ms. HERSMAN. Absolutely. We made our recommendation back in 
1998, and it was actually following some regulatory activity that 
RSPA—at the time the predecessor of PHMSA—had put on. 

I think, if they were able to come to us and to provide an accept-
able, alternate solution to our recommendation, we would certainly 
embrace that; but at this point in time, they have not fulfilled ei-
ther the letter or the intent of the recommendation to prohibit haz-
ardous materials in those lines. 

We know that the likelihood of an incident is very low, but if it 
does happen, it is catastrophic. 

Mr. SHUSTER. Okay. 
Ms. Douglass? 
Ms. DOUGLASS. Could I comment on that? 
We have been looking at this situation, and we are very well 

aware that Sunoco has retrofitted and has bought a partially new 
fleet and retrofitted, and we have learned the cost of that. Sunoco 
does believe it is cost beneficial to that company to do that, so we 
have decided to take a look at that whole issue again and see if 
there are different ways. 

For example, could the line be purged? Maybe you would not 
have to retrofit, but maybe you could purge the line at the loading 

VerDate Aug 31 2005 15:25 Sep 14, 2009 Jkt 000000 PO 00000 Frm 00036 Fmt 6633 Sfmt 6633 P:\DOCS\49952 JASON



17 

facility. You could let it drain out and—I do not know; there may 
be different things that we could do along those lines. 

On the one hand, when there are deaths or injuries, it is hard 
to do the cost-benefit on that. On the other hand, we are hearing 
some exciting, you know, stories from Sunoco on their ability to— 
and the costs do seem to be coming down on some of these devices. 
So we are looking at that. 

We work back and forth with the NTSB on these issues, and we 
try to understand what they are looking at, and we take that very 
seriously. I think that the problem comes in oftentimes because we 
do have to do a cost-benefit analysis on a regulation, but I think 
this Agency is willing to move forward on some of these things and 
is looking at some of these options that we might have. 

Mr. SHUSTER. Okay. Thank you very much. 
Thank you, Madam Chair. 
Ms. BROWN OF FLORIDA. Thank you. 
Mr. Nadler. 
Mr. NADLER. Thank you. 
Ms. Douglass, according to Committee staff, until yesterday, 

PHMSA had repeatedly told staff that there were only two wet- 
lines incidents from 2001 to the present; is that correct? 

Ms. DOUGLASS. I believe it may be correct. 
Mr. NADLER. It is. 
Yet we now understand that, between 1990 and 2001, there were 

148 incidents involving wet lines. 
Now, when the Committee staff had its detailee, who was a pro-

fessional HAZMAT inspector for DOT, comb through PHMSA’s 
database, they found that nearly 70 wet-lines incidents were dis-
covered. This only applies to gasoline incidents. Staffers have since 
found 43 more involving other hazardous materials, and I believe 
that PHMSA has confirmed these numbers. 

Given this, why was it that PHMSA could only tell us about two 
of them until yesterday? 

Ms. DOUGLASS. Well, I asked that question myself, but my under-
standing is that this comes from the hazardous materials, HMIS, 
our incident data. I guess there are something like 19,000 reports 
in that; and we do not go through each one of those reports in de-
tail to determine whether it is, let us say, a reportable incident. 

Mr. NADLER. So you have no idea how many wet-lines accidents 
have occurred? 

Ms. DOUGLASS. We do not go through—— 
Mr. NADLER. Answer my question, please. 
So you have no idea, therefore. Is that what you are saying? 
Ms. DOUGLASS. No. No. 
Mr. NADLER. You have no idea how many wet-lines incidents 

have occurred? 
Ms. DOUGLASS. I do not have any idea how many incidents oc-

curred, but in terms of a serious incident, we do know, and in 
terms of injuries and deaths, we do know. 

Mr. NADLER. Well, how do you know about a serious incident if 
you do not know the number of incidents, generally? 

Ms. DOUGLASS. Because those are reported to us as serious inju-
ries. 
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Now, let me just say that I am concerned—I did not realize that 
we did not go through all of those, and it is very staff-intensive to 
do that, but I think that we do need to reevaluate our data analysis 
and how we are going to do this. 

Mr. NADLER. Well, it seems to be so staff-intensive that it took 
one person from the Committee to find 103 incidents. 

Ms. DOUGLASS. Okay. I thought we found 32 or something, that 
it ended up being 32. 

Mr. NADLER. There were 70 gasoline incidents and 33 more in-
volving other hazardous materials. 

Let me suggest one incident that PHMSA failed to report, which 
our staff person discovered, which was in 2006, in Georgia, where 
an Army Ranger was commended for his actions in pulling a 
woman from her burning vehicle after she had hit a wet line and 
the vehicle had ignited. 

The incident cost $280,000 in damages. If it had not been for the 
Army Ranger, we might have had a fatality. The company wrote 
in the accident report, ″The only solution to preventing this type 
of occurrence would be the ability to clear products out of the load-
ing or unloading lines of the petroleum tanker. If the 60 to 80 gal-
lons of petroleum had not been present, then the initial fire would 
not have been created. The incident would have been much less se-
vere.″ 

So, in other words, this is one of the nonserious incidents that 
you did not report? 

Ms. DOUGLASS. I would definitely call that a serious accident. 
Mr. NADLER. Well, it is one of the incidents that was not re-

ported. 
How is it that PHMSA could not have identified these incidents 

without the help of Committee staff? Perhaps more importantly, if 
you do not know about these incidents, how can PHMSA be made 
aware of accident trends if you cannot read your own database? 

Ms. DOUGLASS. Well, I think you have got a good point that we 
are not putting enough effort into data analysis. I am very con-
cerned about it, and I have asked our senior policy analyst to look 
at that, to review the data quality and to understand what is hap-
pening, that we would not have captured that. 

Mr. NADLER. But in addition to that—— 
Ms. DOUGLASS. And we are putting some additional staff there 

as well, and we may need to put more staff. 
Mr. NADLER. Good. As a result of the Committee’s staff work in 

the last couple of days? 
Ms. DOUGLASS. Yes. 
Mr. NADLER. Now, you have done a cost-benefit analysis in which 

you concluded that the cost-benefit did not mandate that these rec-
ommendations of not using the wet lines for transporting flam-
mable materials was just not worth implementing? 

Ms. DOUGLASS. No, I do not think that is—I do not think that 
is what I said, but let me—can I explain that? 

Mr. NADLER. Please, briefly. 
Ms. DOUGLASS. We have limited staff, so we focus our work on 

items that we consider to be high risk, and I have outlined that in 
the testimony. 

Mr. NADLER. All right. That is fine. 
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But my question is, your cost-benefit analysis concluded that it 
was not adequate to require purging systems on new trucks. Now, 
aside from the fact that the cost-benefit analysis was the benefit- 
cost ratio of 1.2-to-1, which would seem to indicate that it was cost- 
effective—put that aside. 

If you do not know how many incidents there are, how can you 
begin to assemble a cost-benefit analysis? 

Ms. DOUGLASS. We did not do a cost-benefit analysis, but because 
there were not any deaths or injuries and there were very few inci-
dents—and our incident collection was wrong—we focused on 
things that were of higher risk, and we put our resources into that. 

Now, since I have been there in the last 3 months, I have been 
going through the NTSB recommendations, and we have been talk-
ing about all of these things, including the wet lines issue. I did 
learn that a lot of very good information about the Sunoco—and we 
are doing more research on, or more analysis on, what the possi-
bilities are on wet lines. And it may very well be that we can find 
some cost-beneficial regulations to move forward on. 

Mr. NADLER. I am puzzled, though. I am holding your cost-ben-
efit analysis in my hand. It was done in 2006. It says Cost-Benefit 
Analysis. 

Ms. DOUGLASS. I am not aware of it. I am sorry. I am not aware 
of it. 

Mr. NADLER. Does the analysis show that the benefits out-
weighed the costs at a 3 percent discount rate? There are three al-
ternatives. 

The first one is purging system on new trucks starting on Janu-
ary 1, 2008. The total benefits are at a 3 percent discount rate of 
$44 million and change. The total cost at a 3 percent discount rate 
is $36 million and change. The benefit-to-cost ratio, 1.2 to 1. 

Purging system on trucks manufactured on or after January 1, 
2002, retroactive: Benefit, $64 million; cost, $51 million; benefit-to- 
cost ratio, 1.25 to 1. 

Purging system on new and existing trucks, all new and existing 
trucks: Benefit, $81 million; cost, $73 million; benefit-to-cost ratio, 
1.11 to 1. 

Then it goes into the assumptions made here. One of the as-
sumptions, by the way, is that a fatality is worth $3 million per 
life. The current value is $6 million per life. I do not know if that 
is a high or a low estimate. 

Ms. DOUGLASS. I have not seen that piece of paper or heard 
about it, but Mr. Willke may be able to shed some light on that. 

Mr. WILLKE. Congressman, the first thing I want to say is that 
we have not been looking at this because there have been no 
deaths or injuries that have been brought to our attention. 

I think that you are absolutely right; we need to do a better job 
at looking at the data to analyze it. We get about 15,000 incidents 
a year, and we need to look at the narratives of each of these inci-
dents in order to determine what their real cause is. 

I am not fully aware of the benefit-cost, but my understanding 
is that the benefits did not justify the costs, and there was a lot 
of public comment that the cost of these systems were understated 
in the benefit-cost analysis. So my understanding is that, at that 
time, there was not enough justification to go forward. 
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But I think we are in a position now to take another look at the 
data, to take a look at the experiences that have occurred within 
the last 5, 6 years and to determine whether or not we should take 
another look at this. 

Mr. NADLER. Well, I certainly hope you do. 
Let me just ask Ms. Hersman if you want to comment on what 

Mr. Willke just said. 
Ms. HERSMAN. The Safety Board has long been on record with 

this recommendation. 
Regardless of whether or not there are fatal accidents, I think 

there are enough incidents that there is the ability to move for-
ward. It just takes one accident to have a catastrophic consequence. 

What we saw in Yonkers was not just the fatality, but also the 
complete destruction in Yonkers, New York, of that overpass and 
of the highway that supported it as well. 

So, if you factor into the cost-benefit analysis damage to infra-
structure and delays, you might be able to make a better case. 

Mr. NADLER. I just have one final question in this round because 
I understand there may be more rounds of questioning. 

For Ms. Douglass or Mr. Willke: I am fascinated by this use of 
benefit-cost analysis and of trying to give a figure in terms of the 
benefit-cost analysis to a human life. I mean, there is a certain cat-
egory of accidents. It is a very interesting category which may be 
rare—although this one does not seem to be that rare—but when 
they occur, they could be catastrophic. 

Certainly, this could be catastrophic. You could wake up tomor-
row and find out that 25 people were killed in an accident. We 
have seen that with some of the railroad stuff, where things were 
not done until there was something mandated after a lot of people 
were killed, even though the authorities had been resisting the 
safety implementation for many years until that occurred. 

So my question is, who do you know who would volunteer to tell 
the next of kin when the accident occurs, as it certainly will at 
some point, that the costs did not outweigh the benefits? 

Ms. DOUGLASS. What do you want me to say to that? 
Mr. NADLER. I do not know. 
Ms. DOUGLASS. What would you like for me to say? 
Mr. NADLER. I do not think there is any answer to that, which 

is why I asked the question. 
Ms. DOUGLASS. There is not. 
Ms. BROWN OF FLORIDA. Thank you, Mr. Nadler. 
Mr. NADLER. Thank you. 
Ms. BROWN OF FLORIDA. We are going to go to Ms. Richardson, 

please. 
Ms. RICHARDSON. Thank you, Madam Chairwoman. I almost hate 

to say I have two questions for Ms. Douglass. I think she could 
probably use a break. 

But I have two very brief questions, ma’am. 
According to the testimony of Dr. Donaldson, the Senior Research 

Director for the Advocates for Auto and Highway Safety, there 
must be a greater dialogue between the Federal Motor Carrier 
Safety Administration, as well as your administration. I under-
stand your organization is a small agency that coordinates with 
several other agencies. 

VerDate Aug 31 2005 15:25 Sep 14, 2009 Jkt 000000 PO 00000 Frm 00040 Fmt 6633 Sfmt 6633 P:\DOCS\49952 JASON



21 

Can you tell me if you have the capability to fulfill one of Dr. 
Donaldson’s recommendations, which is specifically to require 
training and a security plan criterion that would be applied by your 
organization for motor carriers and approved, stored and audited? 

Ms. DOUGLASS. If we have the ability to talk with the Motor Car-
rier Safety Administration about this—we do talk with them quite 
often. 

Ms. RICHARDSON. Have you fulfilled the recommendations of re-
quiring specific training and specific—— 

Ms. BROWN OF FLORIDA. Excuse me. 
Ms. Douglass, would you please pull your mike forward. 
Ms. DOUGLASS. Okay. Are you talking about a TSA, Transpor-

tation Security Administration, requirement? 
Ms. RICHARDSON. I am talking about in reference to Dr. 

Donaldson’s testimony. Have you reviewed that? 
Ms. DOUGLASS. I have not seen that. 
Ms. RICHARDSON. Okay. 
Ms. DOUGLASS. I would be happy to get back to you on that. 
Ms. RICHARDSON. Okay. That would be fine. If you could, get 

back to this Committee, to the Chairwoman. 
Ms. DOUGLASS. Sure. 
Ms. RICHARDSON. Okay. Thank you. 
My last question is—one of the things I always find interesting 

as a new Member is, when we have one panel, the next panel 
comes up, and then we do not have an opportunity to really hear 
your feedback back and forth. 

The American Trucking Association stated in their testimony, 
which I hope you have had an opportunity to have an under-
standing of, that a carrier should not be responsible for trans-
porting undeclared hazardous materials, where a shipper neither 
labels the package nor presents a hazardous material shipping 
paper to the carrier prior to transportation. 

What is your response to this? In your opinion, who has the duty 
to ensure that the shipping papers are accurate and to inspect the 
package prior to taking possession? 

Ms. DOUGLASS. Well, I believe that our position on this—and 
Ted, correct me if I’m wrong on it—but I believe our position on 
this is that the carrier does not have that responsibility. 

They have a responsibility to—if they had a reason to know that 
this would be a hazardous material, and it was not properly 
marked or packaged, then they would have that responsibility; but 
if they had no way of knowing that, I do not believe we would cite 
them as violating the regulation. 

What we would do is—undeclared HAZMAT is very difficult to 
find. And we have had a number of investigations this year, and 
we are trying very hard to identify where undeclared comes from. 
It is a variety; it comes from a variety of sources. 

Ms. RICHARDSON. Ma’am, I have got 1 minute and 30 seconds 
left. 

You mentioned if they should know. What would those conditions 
be that they should know even if it were not properly labeled or 
did not include the paper? 
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Ms. DOUGLASS. There could be—I do not know—perhaps a leak 
or a bad smell or something like that. It might be an indicator that 
there is a HAZMAT in there. 

There are probably other ways that—— 
Ms. RICHARDSON. Do you have a process in place with the car-

riers to assist them to anticipate that or to know that that problem 
might lead to this issue? 

Ms. DOUGLASS. We do a lot of public outreach on undeclared 
HAZMAT in a number of different ways, but—through our Web 
site and through training and through seminars and that sort of 
thing, we do reach out on undeclared HAZMAT. It is a huge issue 
for us. 

Ms. RICHARDSON. I would recommend that you follow up with the 
association and also with the unions that support this area to en-
sure that they feel the same satisfaction. 

Ms. DOUGLASS. Okay. 
Ms. RICHARDSON. I yield back the balance of my time. Thank 

you. 
Ms. BROWN OF FLORIDA. Thank you. 
Ms. Douglass, I just have a couple of questions, and then we 

have a couple of more rounds. 
In the SAFETEA-LU legislation, Congress doubled the funding 

for the Firefighter Training Grants Program from $14.3 million to 
$28.8 million. It was the understanding of Congress that the DOT 
would increase the registration fee to finance the higher authoriza-
tion, if necessary. This did not occur. As a result of the amounts, 
we do not have sufficient funds. 

On February 13, 2009, Chairman Oberstar and I sent a letter to 
Secretary LaHood, urging him to increase the fees to fund the pro-
gram at the authorized level. 

Can you tell me where we are with it? 
Ms. DOUGLASS. Yes. We sent a letter back to you on—I think it 

is dated May 5, so it may not have worked its way through your 
system yet. But there seems to be a bit of a misunderstanding on 
that. 

We do have enough money in our grant program. We have $28.3 
million to fund the program for this next year. The process is 
that—we are all set for this next year for the funding. We have got 
the $28.3 million and it will go out. 

Next year, into the next fiscal year, early on, we will issue a Fed-
eral Register notice that asks, or requires, the companies to send 
in a certain amount of money to reach the next year’s amount of 
$28.3 million. We do that each year. However, in some years, we 
have moneys left over that are not actually spent by the States. 

If those moneys that have gone out are not spent, they actually 
come back to us, and so we do not need to collect as much money 
the next year. Sometimes we end up overcollecting, so we end up 
with a pot of money that is enough to fund the $28.3 million. 

We work very closely with OMB to make sure that we do have 
the right amount of money each year to put into the grant pro-
gram. But we fully fund the grant program. 

Ms. BROWN OF FLORIDA. Do we do the full authorization here as 
far as your staffing? Because my understanding is, you only have 
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35 employees, and some of the issues that have been raised today 
show that—— 

Ms. DOUGLASS. On the enforcement program, we actually have 
35 inspectors and then an additional 7 supervisors who also can do 
inspections. That is 42. We do about 2,000 inspections a year. 

Then, of course, in addition to that, the FAA has inspectors who 
look at airlines, at airline issues on HAZMAT. It is the same with 
rail and the same with the Motor Carrier Administration, and of 
course, they have the MCSAP and the State Highway Patrol. 

We primarily go to shippers and look at the markings and pack-
aging to ensure that they are correct. And we have asked—not 
asked for; we have in our 2010—let’s see, our 2009, we have addi-
tional inspectors; and in 2010, we will be adding all together about 
ten new inspectors and then about five individuals for other pro-
grams, like in data analysis and also in the grant program, because 
it has run from $14 million to $28 million in a couple of years. 

Also, in our special permit program, we are adding some addi-
tional staff as well. 

So that is where we are right now on staff. 
Ms. BROWN OF FLORIDA. So you are comfortable with the level 

of staff? 
Ms. DOUGLASS. Well, I would anticipate that we will continue to 

ask for an increase over the next few years, of staff. 
Ms. BROWN OF FLORIDA. Okay. Just a couple of other questions. 
How much hazardous material is transported on a daily basis? 

Do you know? 
Ms. DOUGLASS. Well, I think it is about 1 million shipments 

daily, 1.2 million shipments daily. It is a lot. You know, there is 
a lot of HAZMAT. 

Ms. BROWN OF FLORIDA. Did you want to respond to that? 
Mr. WILLKE. As to how many shipments are done per day, you 

know, we do not know enough. We have guessed that the number 
of shipments is about 1 million shipments per day, but we really 
do not know. It is one of the reasons why we would like to do more 
data analysis, looking at commodity flows in this country, to see if 
we can figure out where hazardous materials are flowing and what 
we need to do to address the risks and to help the emergency re-
sponse community deal with it. 

Ms. BROWN OF FLORIDA. Well, you understand why we feel that 
we need to get on top of it, if we think about 9/11. I mean, every-
body out there is not our friend, and we need to kind of plan and 
prepare beforehand. And we need to know how this hazardous ma-
terial is flowing and how we can best protect our mutual constitu-
ents. 

Mr. Shuster. 
Mr. SHUSTER. I would like to make a couple of comments. 
We need to make sure we do not lose sight, as I said in my open-

ing statement, of the folks who move hazardous materials around 
this country. It has been a remarkable safety record, remarkable, 
and if you want to look at things—I mean, we are never going to 
be able to make it 100 percent. We wish we could, but we cannot. 

If we want to get to a point like that—for instance, on our high-
ways today there are over 40,000 people who are going to die this 
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year. It is tragic, but it happens. We have to do a cost-benefit anal-
ysis and be realistic in our approach to this. 

Again, roughly 109 people will die today on the highways in 
America. Now, if you want to not have 109 people die on the high-
ways of America, a way to stop it is for nobody to drive. So if you 
want to have a 100 percent record on hazardous materials, then 
let’s stop shipping them. Then people will have water in their sys-
tems they cannot drink because they will not have the chlorine to 
clean it. 

So we have got to look at this in a realistic way; and the rhetoric, 
I think, needs to be turned down a bit. When you talk about haz-
ardous materials, all of a sudden, everybody gets worked up. 

Ms. Hersman, you say ″catastrophic.″ A death is certainly bad. 
It is tragic. What is your definition of ″catastrophic″ in a situation 
like this? Because I guess we have looked back, and there have 
been deaths, and that is terrible; it is a tragedy. What is 
″catastrophic″? What is your view—or your definition, I guess, of 
″catastrophic″? 

Ms. HERSMAN. Unfortunately, the Safety Board is charged with 
looking at things that are catastrophic. I just came from a public 
hearing that we are having on the 50 fatal accident that happened 
in Buffalo, and while as a whole the aviation system is very safe, 
we are still investigating each accident to learn from them and 
make improvements. 

Statistically, we do not have a lot of fatal aviation accidents, but 
what the Congress has asked the NTSB to do is to investigate acci-
dents, to find the probable cause and to make recommendations to 
prevent them from happening again. 

Mr. SHUSTER. Right. 
Ms. HERSMAN. So, for us, a catastrophic result is when it is a 

high-consequence event. 
The challenge with the wet lines is, they were not really de-

signed initially to hold the product going from the rack to the gas 
station. The tankers were top-loaded. When that was changed, they 
ended up bottom-loading them. Now they are carrying that product 
in what was intended to be a sacrificial line. It is designed to break 
away, but it was not ever supposed to have product in it when it 
was first designed. 

So I think that is the challenge. We have found a vulnerability 
and a weakness. In lining up the wet lines of a tanker and cars 
we found a vulnerability. For us, a catastrophic outcome is one 
where there is likely to be a fatality if things go wrong. 

Mr. SHUSTER. All right. I mean, words matter, and when you say 
″a catastrophe″—I mean, Katrina was a catastrophe. 9/11 was cata-
strophic. Certainly, it is terrible if a loved one dies. 

But, again, as people who are looking at these issues, we have 
got to make sure of the words we use—because we say a 
″catastrophic event″ and one fatality is bad—but thousands of peo-
ple are not dying, and the fact remains that this is a remarkably 
safe industry that has been moving these materials around. 

So, again, we want to try to improve things, but we have got to 
look at them and do a cost-benefit analysis. Or, as I said—turning 
back to our highways, you want to have zero fatalities—either ev-
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erybody is off the roads or we drive 10 miles an hour, and that 
makes no sense to do that because we will ruin our economy. 

So I just want to point out that, again, there are situations. We 
are looking for improvement, but the transportation industry in 
this country has done a remarkable job of moving hazardous mate-
rials around in a very, very safe manner. 

I yield back. 
Mr. HARE. [Presiding.] Thank you. I guess I am the temporary 

Chair here. I told the Chairwoman I would try not to mess it up 
too awfully while she was gone. 

I have just a couple of questions. 
Ms. Douglass, most of the HAZMAT incidents occur during load-

ing and unloading operations, as I understand it. What is PHMSA’s 
attitude to this, and what are you doing to address this issue? 

Ms. DOUGLASS. Do you want go ahead and answer this? 
Mr. WILLKE. Congressman, if I may—— 
Mr. HARE. Sure, you may. 
Mr. WILLKE. Loading and unloading represents one of the high-

est—— 
Mr. HARE. Is your mike on? I am sorry. 
Mr. WILLKE. We have identified very high-potential risky 

events—fire aboard aircraft, loading and unloading—and we are fo-
cused very intensely on loading and unloading. It represents a very 
high fraction of a number of serious incidents that occur in this 
country. 

About 25 percent of all of our serious incidents occur in loading 
operations or in unloading operations, and another 25 percent 
occur en route, accidents where loading is a factor in that. So we 
are intensively addressing this issue in a couple of ways. 

We have entered into rulemaking. We are looking at best prac-
tices for loading and unloading, and we are looking at incor-
porating specific standards for loading and unloading operations, 
for transfer equipment, the training of employees, and emergency 
shut-off equipment. We believe these measures can dramatically 
improve the record on loading and unloading. 

Mr. HARE. In 2003, PHMSA issued a final rule that defined 
″transportation″ to include loading and unloading operations while 
the carrier is present in transit and storage incidental to move-
ment. 

Does the NTSB believe that PHMSA should have the authority, 
as provided in statute, to issue regulations governing loading and 
unloading operations at fixed facilities when the carrier has left the 
premises, such as at a fixed facility? 

Ms. HERSMAN. We believe that PHMSA does have the authority 
to regulate that right now. It is just a question of whether or not 
they choose to exercise that authority. 

Mr. HARE. So, to clarify, your concern is with the DOT’s author-
ity, not with the authority that OSHA has to regulate the safety 
and health of workers; is that correct? 

Ms. HERSMAN. We do not have specific concerns about OSHA’s 
authority; we want them to exercise the authority they have. We 
have made recommendations to OSHA on this issue, too. We think 
that there is a place for OSHA with respect to things like PPE, and 
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if there is an accident, to have provisions to communicate that 
there is an emergency and to address emergency shut-off valves. 

We definitely think there is a role for OSHA, but we do think 
that the DOT does have the authority to regulate loading and un-
loading. What we would really like to see is for PHMSA to codify 
their recommended best practices for loading and unloading, be-
cause right now they have those best practices, but they are not 
enforceable. We would like to see them be able to enforce their best 
practices. 

Mr. HARE. So do you recommend that the practices of PHMSA’s 
published address address these issues? 

Ms. HERSMAN. Yes, we think they need to codify those. 
Mr. HARE. Ms. Douglass, if I heard you correctly—and I think I 

did; if I did not, you can give me the correct figures—in 50 States, 
there are nearly 300,000 HAZMAT entities; is that correct? 

Ms. DOUGLASS. I am not sure about—about 300,000 entities. Do 
you know if that is right? 

Mr. WILLKE. We know that there are over 100,000. We think 
there could be as many as 300,000 entities that we regulate under 
the hazardous materials safety regulations. 

Mr. HARE. How many inspectors are there per region? 
Ms. DOUGLASS. There are about—an average of 7 per region. 

Some have more and some have less because there are about— 
there are 5 regions and 35 inspectors and another 7 in supervisors. 

Mr. HARE. So, if my math is correct, I think you testified that 
there are about 2,000 inspections done per year; is that correct? 

Ms. DOUGLASS. Uh-huh. 
Mr. HARE. So, if there are 300,000 entities that you have out 

there, with the inspectors that you have, it would take a lot of 
years, correct, to be able to inspect all of the places that you need 
to inspect? 

Ms. DOUGLASS. Right. Exactly. 
Mr. HARE. So are you advocating for additional inspectors? 
Ms. DOUGLASS. We asked for additional inspectors and we got 

additional inspectors, and we are likely to ask for some additional 
inspectors. 

Mr. HARE. How many do you think it would take to do the job 
the way you want to have it done as correctly as we can do it with 
the safety of people at stake here? 

Ms. DOUGLASS. I just do not have an answer for you on that. We 
have discussed this and discussed it. How many inspectors do you 
need to do a good job? 

We think we are doing a really good job as it is, but we can al-
ways do more. We can always do more inspections, and we can al-
ways use more inspectors. 

But I do not know what the right number is. I wish I could give 
you a formula and tell you. If you told me that you thought it was 
important to go to every one of those 300,000 facilities in a year, 
I can figure out the math about how many inspectors we would 
need. But, you know—— 

Mr. SHUSTER. Would the Chair yield for a point? 
Mr. HARE. I certainly would. 
Mr. SHUSTER. In my notes, I have that although you have 35 in-

spectors and are authorized at 15 more—— 

VerDate Aug 31 2005 15:25 Sep 14, 2009 Jkt 000000 PO 00000 Frm 00046 Fmt 6633 Sfmt 6633 P:\DOCS\49952 JASON



27 

Ms. DOUGLASS. Right. 
Mr. SHUSTER. —the other modes—the FAA, the Federal Motor 

Carrier, the FRA—all have inspectors also that, by law, have to en-
force these HAZMAT laws and requirements. 

Ms. DOUGLASS. Yes. 
Mr. SHUSTER. There are some 360 inspectors out there, so you 

are not the only ones doing it. 
Ms. DOUGLASS. That is true. But those are out on the roads or 

out on an aircraft or on a rail system. But generally where we do 
inspections is like at the shipping facilities, at the chemical manu-
facturing facilities, at the specialty manufacturing facilities. 

Mr. SHUSTER. Sure, but you are not the only ones out there. My 
point is, there are other people looking over your shoulder and 
around the bend, at different modes. 

So I yield back. 
Mr. HARE. Just two final questions. 
On the question, Ms. Douglass, that I was asking Ms. Hersman 

about, Is this something that PHMSA plans to address, do you 
have any objections to codifying recommended practices in the reg-
ulations? 

Ms. DOUGLASS. We have no problem with that, and in fact, we 
are in the process of doing that. 

Mr. HARE. That is great. Just one last question: 
The Institute for Makers of Explosives and the American Truck-

ing Association have taken the position that the Department of 
Transportation should be required to notify both the carrier and 
the shipper before a package is inspected. 

I wonder, from your perspective, what impact this would have on 
inspections. 

Ms. DOUGLASS. I think this would put us in a difficult situation 
in terms of our inspections. 

Ted, I think you are in a better position to comment on that. 
Mr. WILLKE. Congressman, we agree with the idea that if the 

problem is with the shipper, then whenever there is a violation, it 
should be addressed with the shipper and not with the carrier. The 
problem is that, especially in roadside inspections, the citation is 
often given to the carrier, partly because it is the practice of the 
particular State where it is done. 

We believe that there are ways to address this issue. We are 
working with the Commercial Vehicle Safety Alliance, which is an 
association of State troopers and inspectors. We believe that there 
are ways for us to improve that situation, for example, requiring 
that the shipper be identified whenever there is a citation for a 
hazardous material incident. 

So we believe that there are ways that we could work on it to 
correct that problem. Our concern is that we would not want to un-
necessarily delay shipments by having to identify the shipper at 
the time a stop is made. So a stop that only takes a few minutes 
might take several hours if we had to also identify the shipper and 
contact the shipper at the same time. 

Mr. HARE. Thank you. 
The Chair recognizes Ms. Norton. 
Ms. NORTON. Thank you very much, Mr. Chairman. 
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This question is probably for both Ms. Douglass and Ms. 
Hersman. This question is about trains carrying hazardous sub-
stances in the National Capital Region. 

Federal employees and residents in this very dense region have 
lived with a continuous tension, most of it from a total lack of 
transparency on a subject of huge urgency involving hazardous ma-
terials. Let me begin by indicating just how serious this is. 

I have just written a piece about how the American people after 
9/11 did not ask for an answer to the question, Are we safe? It was, 
Are we safer from unpredictable incidents like, for example, 9/11, 
anthrax—even Katrina, which was in many ways predictable, but 
where you would not have known we had an understanding of how 
to look for danger and then move to take care of it. 

I looked back at my files in preparation for this hearing, and 
found a letter I had written to then-Secretary Tom Ridge at the De-
partment of Homeland Security. I happen to be on the Homeland 
Security Committee as well. That letter came after a notorious 
freight train accident occurred in South Carolina. It involved a 42- 
car freight train, which collided with a smaller, stationary train. 
What leaked out was deadly chlorine gas from one of three cars 
that was carrying liquid chlorine. Two freight cars were carrying 
another substance—cresol and sodium hydroxide. 

Now, let me just indicate to you that this is happening—that this 
has happened in this region where you have no information except 
that you know that hazardous substances are being transported 
within 4 miles of the Capitol. You cannot get an answer. I am not 
saying a straight answer; I am saying an answer from the Federal 
Government. 

So look at what happened in South Carolina. What happened in 
South Carolina is that, in 2005, seven people were killed. And they 
were killed not from the wreck; they were killed from inhaling 
fatal, toxic chlorine fumes. More than 200 had such difficulty in 
breathing that they had to be carried to the hospital. Fifty-four 
hundred people within a mile of the chlorine spill were evacuated. 
The Governor of the State declared an emergency in the entire 
county for approximately 10 miles around. 

Now, I have no idea what is being transported here, but we are 
sure—indeed, it was very reliably reported—that substances of this 
kind were transported throughout this region, including as close to 
the Capitol as I just indicated. Here is where we have 200,000 Fed-
eral employees, giving us a greater Federal responsibility than we 
would have had in South Carolina. I have regarded it as the most 
pressing security matter facing the National Capital Region. 

When the Federal Government would say nothing, the local gov-
ernment in the District of Columbia, which technically you might 
argue has no jurisdiction because we are talking about interstate 
commerce, not only had hearings but passed a law indicating that 
they must find a way around the densely populated District and 
this region. 

The matter went to court, and something extraordinary hap-
pened. The defense was raised that the District of Columbia cannot 
enact laws affecting interstate commerce. Guess what? That is true 
virtually all of the time, and there is an exception in the way the 
courts have interpreted the commerce clause, and that is that a 
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local jurisdiction may enact legislation when there is a clear and 
present danger to people in the local jurisdiction and when the 
Federal Government refuses to move. So the Federal judge refused 
to throw the matter out, and there it stood. 

For a long time, Homeland Security and the railroad refused to 
say anything even to the judge. There was an attempt to speak in 
camera to the judge. I mean, this was an outrage right here in the 
Nation’s Capital. 

The testimony could not have given anybody comfort. The re-
gional vulnerability stemmed from 42 miles of track here, also in 
nearby Maryland and Virginia. I remind you that the Federal pres-
ence is located in the area I speak, in the District of Columbia and 
in these two counties. Over this area, without any denial from the 
railroad or from Homeland Security or elsewhere in the Federal 
Government, we learned that the most hazardous materials, chem-
ical cargo including chlorine, ammonia, hydrochloric and sulfuric 
acids, traveled—travel—I do not know because I still do not know 
anything. 

The testimony, uncontradicted, was that, depending on the wind 
conditions, an attack on one 90-pound railcar carrying 
ultrahazardous chemicals could release gases that would carry for 
14 miles or more in various directions; and that could kill or injure 
up to 100,000 people in the city and in the region in a half hour, 
even those inside buildings. That was the uncontradicted testi-
mony. 

My question to you is, Are there freight cars with hazardous ma-
terials traveling today within 4 miles of the United States Capitol, 
where we sit? 

Ms. DOUGLASS. I do not know the answer to that, but I do know 
that we have adopted some routing regulations with the Federal 
Railroad Administration, and there is a process now for deter-
mining routes. There is a computer model, and the railroads are 
supposed to consider the safest and most secure routes, and evalu-
ate what alternatives they have in the area. 

We will know the routes that they—— 
Ms. NORTON. Who is the ″we″ who will know the routes? 
Ms. DOUGLASS. Well, the FRA, really, will know the routes that 

have been selected by the railroads. 
Ms. NORTON. Now, I do not want to tell the terrorists what the 

routes are, but what bothered me and what still bothers me—and 
I am going to have to ask for an answer even if in a secure environ-
ment. What bothers me is that nobody in the Federal Government 
was willing to give an answer. 

What you are talking about is something that we enacted, fi-
nally, when Congress changed hands, in the first bill ever enacted 
for public transportation security, which has included some freight 
security as well. There were instructions given to the appropriate 
agencies, but no one in this region has had any information about 
what has been done. And I am aware of what you are speaking of. 

So my question to you is this: Are you willing to sit with this 
Subcommittee and with Members of the Homeland Security Com-
mittee in a secure meeting so that we can at least ascertain what, 
if anything, the government has done? 
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Ms. DOUGLASS. I can—we can do that if that is—you know, if 
that is legal and possible. I do not know the answer. 

Ms. NORTON. I assure you it is legal. It is legal for any agency 
of the Federal Government to tell any Member of Congress any-
thing any Member of Congress wants to know. 

Ms. DOUGLASS. Then we can tell you. 
Ms. NORTON. I asked for a secure meeting because I certainly am 

not interested in disclosing what we learned. I am not even inter-
ested in disclosing what we learned to members of the region who 
still live in fear because of the utter lack of transparency about 
whether anything is being done at all. 

There were rumors that, well, yes, they are doing some rerout-
ing. Who? What? Under what authority? This was before the bill 
was passed. 

I ask you this question now because the bill has been passed, be-
cause that bill was passed last session and because there has been 
time for action to have been taken. 

So, on the call of the Chair, I am asking if the Chair would ar-
range such a secure meeting for those Members who would be in-
terested in attending. 

Mr. HARE. Yes. 
Ms. NORTON. Thank you very much. We will be in touch then, 

and I thank you for your generosity in allowing this question. 
Mr. HARE. I thank the gentlelady. 
Well, let me thank this panel. I know you have been here a long 

time, and we are going to actually let you get out of here now, so 
I know that is going to break your hearts. 

I would like to bring up our second panel now, but thank you so 
much for taking the time out to be with us today. We appreciate 
it. 

Ms. DOUGLASS. Thank you all. 
Mr. HARE. You are welcome. 
While our second panel is getting ready, let me just introduce 

them. 
We have Chief Jeffrey Johnson, who is the First Vice President 

of the International Association of Fire Chiefs; Ms. Elizabeth Har-
man, who is the Director of Hazardous Materials with the Inter-
national Association of Firefighters; Mr. Mark Rogers, who is the 
Director of the Dangerous Goods Program, Airline Pilots Associa-
tion, International; Mr. Robert—and I hope I pronounce this 
right—Petrancosta, pretty good—who is the Vice President of Safe-
ty for Con-way Freight, and he is testifying on behalf of the Amer-
ican Trucking Association; Mr. LaMont Byrd, who is the Director 
of Safety and Health from the International Brotherhood of Team-
sters; Dr. Gerald A. Donaldson, who is the Senior Research Direc-
tor, Advocates for Highway and Auto Safety; and Ms. Cynthia Hil-
ton, who is the Executive Vice President of the Institute of Makers 
of Explosives. 

Let me welcome the panel. I would like to remind the witnesses 
that, under the rules of the Committee, oral statements are limited 
to 5 minutes, but your entire statements will appear in the record. 

We are very pleased to have all of you here. Thank you for wait-
ing. I know we had votes and some lengthy questions, but we are 
pleased to have you. 
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TESTIMONY OF CHIEF JEFFREY D. JOHNSON, FIRST VICE 
PRESIDENT, INTERNATIONAL ASSOCIATION OF FIRE 
CHIEFS, AND CHIEF, TUALATIN VALLEY FIRE AND RESCUE, 
BEAVERTON, OREGON; ELIZABETH HARMAN, DIRECTOR OF 
HAZARDOUS MATERIALS, INTERNATIONAL ASSOCIATION OF 
FIRE FIGHTERS; MARK ROGERS, DIRECTOR, DANGEROUS 
GOODS PROGRAM, AIR LINE PILOTS ASSOCIATION, INTER-
NATIONAL; ROBERT PETRANCOSTA, VICE PRESIDENT-SAFE-
TY, CON-WAY FREIGHT, ON BEHALF OF THE AMERICAN 
TRUCKING ASSOCIATION, INC.; LaMONT BYRD, DIRECTOR 
OF SAFETY AND HEALTH, INTERNATIONAL BROTHERHOOD 
OF TEAMSTERS; GERALD A. DONALDSON, Ph.D., SENIOR RE-
SEARCH DIRECTOR, ADVOCATES FOR HIGHWAY AND AUTO 
SAFETY; AND CYNTHIA HILTON, EXECUTIVE VICE PRESI-
DENT, INSTITUTE OF MAKERS OF EXPLOSIVES AND CO- 
FACILITATOR, INTERESTED PARTIES FOR HAZARDOUS MA-
TERIALS TRANSPORTATION 

Mr. HARE. I would now like to recognize Chief Johnson for his 
testimony. 

Chief, welcome. 
Chief JOHNSON. Good afternoon, Interim Chair, Ranking Member 

Shuster and distinguished Members of the Subcommittee. 
I am Jeff Johnson, Fire Chief of Tualatin Valley Fire and Rescue, 

located in Beaverton, Oregon, and am the First Vice President of 
the International Association of Fire Chiefs, which represents near-
ly 13,000 chiefs across this country who are the leaders of the near-
ly 1.1 million firefighters and emergency responders that consist of 
firefighters, emergency medical technicians, and hazardous mate-
rials responders. 

Today, I would like to thank the Committee for the opportunity 
to discuss the U.S. Department of Transportation’s Pipeline and 
Hazardous Materials Safety Administration, PHMSA. 

The transportation of hazardous materials is an integral part of 
the U.S. economy. According to PHMSA, there are close to 1 mil-
lion shipments of hazardous materials daily. Most of the shipments 
arrive safely, but there are approximately 250,000 incidents each 
year. When these incidents occur, local fire and emergency services 
responders arrive to protect the public. Within the past few years, 
a number of new challenges have arisen to face emergency re-
sponders and HAZMAT teams. 

Due to Federal policy, new breakthroughs in technology and the 
recent high petroleum prices, there has also been a new focus on 
alternative fuels. In the past 2 years, ethanol production and use 
have skyrocketed, and fuel-grade ethanol is now the number one 
freight rail commodity, by volume, in this country. In addition, 
more than 250 million gallons of biodiesel fuel are produced annu-
ally and are shipped in different concentrations. 

Fire departments cannot use the same tactics and equipment 
they used before for petroleum-based fires. Instead, they must be 
equipped with the right equipment, including alcohol-resistant 
foams and tactics to respond to alternative-fuel incidents. 

The terrorist attacks of September 11, 2001, also raise the spec-
ter of terrorism as a new threat for fire and emergency services. 
Local first responders will be the first on scene for an attack uti-
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lizing a weapon of mass destruction, and a weapon of mass destruc-
tion is essentially a HAZMAT incident with intent and an attitude. 
It involves a larger area, with greater casualties and longer recov-
ery duration than a conventional incident would. 

Fire departments have spent the last 8 years preparing for a fu-
ture WMD incident, but these preparations require the develop-
ment of new skills and an increased commitment of time and re-
sources. New technology can be both a help in dealing with these 
challenges and a challenge in its own right. 

The Internet offers a wide variety of resources for emergency re-
sponders to access and to share information and then to report les-
sons learned. However, this information has to come from a trusted 
source and be validated to be helpful to responders. Both the Inter-
national Association of Fire Chiefs and PHMSA have worked to-
gether in partnership to deal with these challenges. 

In 2006, the IAFC joined with the Renewable Fuels Association, 
the International Liquid Terminals Association and others to create 
the Ethanol Emergency Response Coalition, or the EERC. Using 
funding from PHMSA and the U.S. Fire Administration, the IAFC 
worked with the EERC to develop training material and videos to 
educate responders about specific types of foam and tactics needed 
for responding to ethanol incidents. The IAFC also worked with the 
U.S. Department of Energy and National Biodiesel Board to de-
velop similar training products to deal with the production, storage 
and transportation of biodiesel fuels. 

PHMSA also uses its Hazardous Materials Emergency Prepared-
ness Grants to improve the basic HAZMAT response capabilities 
for first responders. Authorized at $28.8 million each year, HMEP 
grants provide financial and technical assistance to State and local 
HAZMAT planning and training programs. 

The IAFC encourages the Subcommittee to require that these 
grants be used to train emergency responders to both the OSHA 
1910.120 and to the NFPA 472 operations levels. The OSHA 
1910.120 standard is the current Federal standard for HAZMAT re-
sponse, but it has not been updated in the last 15 years. The NFPA 
472 standard was updated in 2008 to include the weapons of mass 
destruction threat. Both of these standards complement each other, 
so we recommend mandating that PHMSA require HMEP funds to 
be used to train firefighters to both standards. 

In 2007, PHMSA partnered with the IAFC to develop the Na-
tional Hazardous Materials Fusion Center to use the Internet to 
share important information and training with HAZMAT teams 
around the country. This program is designed to link first respond-
ers and the private sector throughout the country and to allow data 
and the information network to share their experiences and infor-
mation so that we may avoid problems in future responses. 

In closing, the National Hazardous Materials Fusion Center also 
established risk teams. These risk teams go out and gather 
postincident information and share those lessons with HAZMAT 
teams who have yet to face those kinds of problems. While the Na-
tional HAZMAT Fusion Center uses technology to better train and 
to prepare first responders, we recommend carefully examining 
new ideas. For example, we welcome the idea of the electronic 
tracking of shipments, but caution there are challenges in rural 
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America that technologically may not accommodate the implemen-
tation of this program. 

Again, we would like to thank you for the opportunity to address 
this Subcommittee this afternoon. The IAFC sees PHMSA as a val-
ued partner in helping the fire and emergency services to meet the 
challenges we face. We are especially pleased that the administra-
tion proposes a $3.5 million increase in 2010 for PHMSA’s 
HAZMAT safety program. 

I would like to thank the Subcommittee for its continued support 
of our Nation’s firefighters and EMS personnel. 

Thank you. 
Mr. HARE. Thank you, Chief. We thank you and your entire orga-

nization for the wonderful work you do in protecting our country. 
Ms. Harman, you are next. 
Ms. HARMAN. Thank you, Mr. Chairman and Ranking Member 

Shuster and Members of the Subcommittee here today. 
My name is Elizabeth Harman. I serve as the Director of the 

Hazardous Materials Training Department for the International 
Association of Fire Fighters. I am pleased to appear before you 
today on behalf of the nearly 300,000 firefighters and emergency 
personnel who comprise our organization. 

Our Nation ships more hazardous materials today than ever be-
fore. As the potential for serious incident grows, it is more impor-
tant than ever to ensure that our Nation’s emergency responders 
are properly trained and have sufficient information to conduct a 
safe and effective response. While the Department of Transpor-
tation has been an innovative leader in this field, changes are 
needed to increase the effectiveness of current HAZMAT response 
training programs and to improve hazardous materials identifica-
tion tools. 

The Nation’s firefighters are the primary responders to incidents 
involving hazardous cargo; yet far too many firefighters are insuffi-
ciently trained. Only 29 percent of fire departments have trained 
all of their personnel in even the basics of HAZMAT response. 

The lack of adequately trained personnel jeopardizes not only our 
lives and property, but it also has serious economic implications. A 
recent tractor-trailer crash in Pennsylvania led untrained first re-
sponders to unnecessarily shut down a major highway and evac-
uate 5,000 people when they misidentified a hazardous substance. 

Under PHMSA’s Hazardous Materials Emergency Preparedness 
Grant program, the IAFF received a grant to train instructors to 
deliver HAZMAT training to emergency responders. Our unique 
training program model provides real-world training HAZMAT re-
sponse, delivered by instructors who are both certified fire instruc-
tors and certified HAZMAT responders. Our grant has enabled us 
to train nearly 2,700 instructors who have gone on to train an addi-
tional 59,000 responders, both professional and volunteer, in com-
munities both large and small. Independent evaluations of the 
IAFF training have found our training programs to be highly suc-
cessful and cost-effective, providing unsurpassed training at a low 
cost. 

Despite this track record, our training program is restricted due 
to limited funding. Training requests regularly exceed our re-
sources, a problem exacerbated by the current economy, which has 
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forced many communities to cut funds for training. Increased fund-
ing would help the States and organizations such as the IAFF to 
increase the number of students trained, as well as help fill the 
unmet needs of local fire departments. 

Additionally, we are currently limited to training instructors to 
deliver HAZMAT training response in their own communities. 
While this model has proven valuable, its effectiveness is limited 
to the extent that a local fire department is willing to support the 
trainer’s activities. 

Our training program would be markedly improved by expanding 
training activities to include proven methods, such as direct stu-
dent training and distance learning, to augment the train-the- 
trainer model. Additionally, eligible activities should be expanded 
to include funding for departments’ backfill needs to ensure that 
the weak economy does not interfere with public safety. 

In addition to providing sufficient funds to train a greater num-
ber of first responders, the department has a duty to ensure that 
responders receive the appropriate level of training. OSHA regula-
tions identify several training levels depending on a worker’s du-
ties. Unfortunately, the level of training provided to emergency re-
sponse personnel in many localities is the awareness level. Aware-
ness training is intended to train employees who may encounter a 
HAZMAT incident to initiate a response sequence by contacting the 
appropriate authorities, which in most cases would be the local fire 
department. 

The minimum level of training needed by first responders is op-
erations level, which trains responders to protect nearby persons, 
property and the environment from the effects of the release. These 
responders are trained to contain the release from a safe distance, 
to keep it from spreading and to prevent exposures. Only one-fifth 
of fire departments have personnel certified at the operations level. 
Congress should ensure that all training provided to firefighters be 
at the operations level or greater. 

In addition to bolstering its emergency response training pro-
grams, the department should explore improving the systems for 
identifying hazardous cargo. Firefighters currently rely on two sim-
ple but effective tools to identify hazardous materials during trans-
portation—placards and shipping papers. These tools have gen-
erally proven successful because they are highly recognizable and 
are easy to understand. 

However, placards and shipping papers also have serious limita-
tions. They may be damaged, hidden or unreachable during an inci-
dent. New technologies such as an electronic freight management 
program, when combined with current identification systems, can 
help identify hazardous materials without putting responders at 
risk. 

We are also supportive of establishing a commodity flow tracking 
system which will help State and local governments better prepare 
for potential emergencies. Whatever systems are developed must 
guarantee that they are readily accessible by incident commanders 
and kept up to date. 

Finally, in addition to developing new technologies, we must con-
tinue to improve current HAZMAT response tools. Twenty-four- 
hour hotlines, such as CHEMTREC, provide emergency responders 
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with vital information during a HAZMAT incident. Such hotlines, 
however, are of little use to responders if they are unavailable at 
the time of an incident or if they provide insufficient information. 
The department may wish to set standards for such services such 
as requiring 24-hour access to a live operator, response guidelines 
and the ability to immediately connect a responder to manufactur-
ers or experienced incident commanders. 

Thank you for allowing us to share our views on improving our 
Nation’s hazardous materials capabilities. I am happy to answer 
any questions that you may have. 

Mr. HARE. Thank you very much, Ms. Harman, for being here. 
Mr. Rogers. 
Mr. ROGERS. Thank you. Good afternoon, Interim Chairman 

Hare, Ranking Member Shuster and other Members of the Sub-
committee. 

I am Mark Rogers, a commercial airline pilot and Director of the 
Dangerous Goods Program for the Air Line Pilots Association, 
International. I also have a chemical engineering degree from the 
University of Illinois. 

ALPA represents nearly 54,000 pilots, who fly for 36 passenger 
and all-cargo airlines in the U.S. and Canada. 

Mr. ROGERS. [Continuing.] On behalf of our members, I want to 
thank you for the opportunity to provide our safety perspective on 
the carriage of lithium batteries as cargo on aircraft. Lithium bat-
teries are a part of everyday life for millions of Americans, 
powering applications as varied as laptop computers, cell phones, 
flashlights, and cameras. 

While the vast majority of lithium batteries shipped as cargo or 
carried aboard by passengers and crew members arrive at their 
destinations without incident, there have been numerous incidents 
involving overheat and fire aboard aircraft. These incidents have 
occurred both from batteries being carried in the cabin of passenger 
aircraft and for batteries being shipped as cargo. 

With the Chairman’s permission, I would like to ask for the 
showing of a brief video that demonstrates the potentially volatile 
nature of a lithium battery. This video shows the fire that erupted 
when a laptop’s lithium battery which was being charged in an air-
port terminal spontaneously ignited. You will notice that once the 
first cell on the battery ignites, the generated heat causes the other 
cells to ignite as well. 

[Video.] 
When an incident occurs involving a personal electronic device in 

the aircraft cabin, the incident is likely limited to a single battery 
and is quickly discovered by airline cabin personnel. Testing con-
ducted by the FAA has also led to the development of cabin proce-
dures that will result in the successful extinguishment of a battery 
fire. We therefore believe the correct approach to address the haz-
ards of batteries in the passenger cabin is improved training and 
procedures for cabin personnel. 

I want to emphasize that we are not advocating for new restric-
tions on what passengers and crew members may bring aboard. 
ALPA does, however, have significant concern about the provisions 
governing the transport of lithium batteries as cargo on aircraft. 
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Both of the major types of lithium batteries have properties that 
pose a risk to aircraft if the batteries are not properly manufac-
tured, packages labeled, or if the batteries are damaged. 

Lithium ion batteries, which are typically rechargeable and 
power devices such as laptop computers and cell phones, contain a 
flammable electrolyte, resulting in a more significant fire following 
an incident than non-lithium battery chemistries. Lithium metal 
batteries, which are typically nonrechargeable and power devices 
such as cameras and flashlights, have been shown by the FAA to 
be unresponsive to halon, the extinguishing agent used aboard air-
craft. 

When substances or articles pose this kind of risk to aircraft 
their transport is normally strictly controlled under Federal regula-
tions. Both lithium ion and lithium metal batteries, however, are 
exempt from many of the hazardous materials provisions. In fact, 
the flight crew would not even be aware of a pallet containing 
thousands of lithium batteries, whereas an adjacent five-pound 
package of flammable paint or dry ice would be subject to the full 
scope of the regulations. We believe these exceptions are inappro-
priate for a commodity posing a risk and having a history of fire 
incidents aboard aircraft, and we are asking that lithium batteries 
be fully regulated as hazardous material. 

Furthermore, because of the inability for aircraft fire suppression 
systems to extinguish a fire involving lithium metal batteries, we 
are asking that the current ban on bulk shipment of lithium bat-
teries on passenger aircraft be extended to all cargo aircraft until 
adequate packaging can be developed. 

Testing has shown that even the heat from a suppressed cargo 
fire is sufficient to ignite a shipment of lithium metal batteries, 
and that once ignited, the fire will quickly spread to all batteries 
in the shipment. Until packaging is developed which will protect 
these batteries, both from damage and from external heat, we be-
lieve they should be prohibited in bulk quantities on all aircraft. 

ALPA has long been an advocate of one level safety for cargo and 
passenger aircraft, and we find it particularly troubling that a com-
modity completely prohibited on passenger aircraft may be trans-
ported nearly unregulated on all cargo aircraft. 

The full regulation of lithium batteries would have a significant 
positive impact on safety. Improved packaging standards would 
help prevent damage to the batteries. Dangerous goods labels 
would ensure that the shipments were recognizable worldwide as 
having the potential to cause an incident if mishandled. 

An acceptance check would provide an opportunity to detect 
package damage or noncompliance with the regulations. Pilot noti-
fication would allow flight crew members to communicate hazard 
information in the event of an incident. 

We do recognize that the danger from a single battery in a pack-
age in transportation is low. We caution, however, against pro-
viding exceptions to the regulations for small batteries based on 
this logic, as there is nothing to prevent hundreds or even thou-
sands of small batteries from being consolidated together in the 
single shipment. In fact, a fire in 1999 on the ramp at Los Angeles 
International Airport, highlighted earlier by the NTSB, involved 
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two pallets, each containing over 120,000 batteries excepted from 
HAZMAT regulations. 

It is only through full regulation of small batteries that the 
quantity of batteries at a single location or in a single cargo com-
partment can be addressed. Otherwise, the batteries are treated as 
general freight, and an airline is often not even aware of the total 
quantity of batteries or the risk they pose to aircraft. 

In conclusion, I want to express ALPA’s appreciation for this 
Committee’s interest in the safe transport of lithium batteries as 
cargo on passenger and all cargo aircraft. Our recommended ac-
tions for incorporation to the FHMCSA reauthorization bill will 
greatly enhance the overall safety of moving these batteries 
through the transportation system. 

Thank you for the opportunity to testify today. I would be 
pleased to address any questions that you may have. 

Mr. HARE. Thank you very much, Mr. Rogers. And that was an 
incredible video. 

Our next person to testify is Mr. Robert Petrancosta. 
Mr. PETRANCOSTA. Acting Chair, Mr. Hare, Ranking Member, 

Mr. Shuster, and Members of the Subcommittee, thank you for the 
opportunity to testify on the reauthorization of the Hazardous Ma-
terials Safety Program. My name is Robert Petrancosta, and I am 
the Vice President of Safety for Con-way Freight, a trucking com-
pany with more than 8,500 trucks and 17,000 employees. We trans-
port over 56,000 shipments each day, and approximately 2,000 of 
these shipments are regulated HAZMAT. 

Today I appear before you representing the American Trucking 
Association. The trucking industry delivers virtually all the con-
sumer goods in the U.S. and transports 94 percent the HAZMATs 
that are essential to our quality of life. 

The safety and security record for HAZMAT transportation by 
truck is impressive. In fact, the odds of being struck by lightning 
are much greater than the odds of being injured by a truck trans-
porting HAZMAT. While the existing regulations governing 
HAZMAT transportation have a proven track record, I would like 
to highlight three specific recommendations to further improve 
safe, secure, and efficient transportation. 

The first recommendation, address OSHA’s overlap in jurisdic-
tion. ATA supports eliminating OSHA’s overlap in jurisdiction with 
respect to the transportation of hazardous materials. This overlap 
in jurisdiction erodes the regulatory uniformity necessary for safe 
and efficient transportation of HAZMAT. Unlike the Department of 
Transportation, OSHA does not have the authority to ensure uni-
form regulations. States are free to enact more stringent worker 
protections than those established by OSHA. 

This type of regulatory framework may work well for employees 
at fixed facilities, but is problematic for transportation companies 
whose employees work in multiple States. 

ATA and Con-way are concerned about employee safety, and sup-
port a compromised solution to ensure uniform regulations while 
preserving OSHA’s role in addressing potential unsafe conditions 
for employees. 

To implement the solution, Congress should, one, eliminate the 
overlap in jurisdiction; two, require the Secretary of Labor to iden-
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tify any gaps in the HAZMAT regulations that create an unsafe 
condition for employees; and, three, require the Secretary of Trans-
portation to address these unsafe conditions. 

Our second recommendation, enact a uniform permitting pro-
gram. Currently, individual States have imposed more than 40 sep-
arate HAZMAT permitting programs. Compliance with these sepa-
rate programs is an enormous administrative burden. ATA sup-
ports the implementation of the uniform program currently admin-
istered by seven States. The uniform program is a base State pro-
gram that ensures participating States will continue to receive the 
revenue that they have come to rely upon under their individual 
permitting programs. 

The implementation of the uniform program would reduce State 
expenses, as the administrative functions would be shared by all 
participating States. It would also reduce the administrative bur-
den on the regulated industries. 

The third recommendation, ensure equitable enforcement of the 
hazardous materials regulations. Today the HAZMAT regulations 
consist of more than 500 pages of complex regulatory text. Our 
company, Con-way, has a comprehensive driver training program. 
We spend more than $700,000 training our HAZMAT employees 
annually to operate in compliance with the rules. 

However, we will never be able to train our drivers to catch every 
mistake made by our customers. Primary compliance with the haz-
ardous material regulations rest with the shipper, who must prop-
erly classify material, select an appropriate packaging, mark and 
label the package, and prepare a compliant HAZMAT shipping 
paper. Each of these pre-transportation activities occurs before the 
carrier arrives to load HAZMAT packages on the truck. 

Since most HAZMAT enforcement occurs during roadside inspec-
tions, the responsible party may not be present. It is not fair to fine 
a carrier for transporting HAZMAT where a shipper neither labels 
the package nor presents a HAZMAT shipping paper to the carrier 
prior to transportation. A driver cannot be expected to catch ship-
pers that intentionally hide the transportation of HAZMAT. 

Likewise, where a shipper omits certain required information on 
a shipping paper, it is not realistic to expect the truck driver to re-
search the chemical and catch the shipper’s mistake at the dock. 
Carriers must remain responsible for the correct performance of 
the HAZMAT function under their control, but they cannot be ex-
pected to correct shippers’ mistakes in the performance of pre- 
transportation functions. 

Congress should ensure that carriers are not held responsible for 
violations of pre-transportation functions that are performed by a 
shipper unless the carrier has actual knowledge of the violation. 

Thank you for allowing me to testify. I would be pleased to an-
swer any questions you and the other Members of the Sub-
committee may have. 

Mr. HARE. Thank you very much. Our next person to testify is 
Mr. Byrd. 

Mr. BYRD. Thank you. Good afternoon. My name is Lamont Byrd, 
and I am Director of Safety and Health at the International Broth-
erhood of Teamsters. I would like to thank Chairwoman Brown and 
Ranking Member Shuster for the opportunity to comment here 
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today on the reauthorization of the DOT’s HAZMAT Safety Pro-
gram. 

The Teamsters Union represents approximately 300,000 workers 
in the United States who handle and transport HAZMAT. Today I 
will briefly comment on training for HAZMAT workers, OSHA ju-
risdiction, and the HAZMAT endorsement in criminal background 
checks. 

It is critical that HAZMAT workers be provided with comprehen-
sive worker safety and security training to enable these workers to 
protect themselves from the hazards that are inherent in handling 
and transporting HAZMAT. The Teamsters Union provides 
HAZMAT training to our members and other workers through a 
program that is funded by grants from the DOT Pipeline and 
HAZMAT Safety Administration, the National Institute of Environ-
mental Health Sciences, and through collective bargaining with our 
employers. The DOT grant is funded at $1.6 million for 1 year to 
conduct the HAZMAT instructor training program. 

To successfully complete our program, students must create a 
prerequisite 8-hour HAZMAT course, a 40-hour Train the Trainer 
course, and teach at least one 8-hour HAZMAT course while being 
monitored and evaluated by program staff. We will train at least 
345 instructors and 814 rank and file HAZMAT employees by the 
end of the grant year. 

We have received very positive feedback from our students who 
participated in the program and from employers who audited the 
course. We strongly recommend that the program be continued and 
that it be expanded to allow more training of rank and file 
HAZMAT workers. 

With respect to OSHA jurisdiction, the union is aware of pre-
vious and current industry efforts to eliminate OSHA’s authority to 
protect HAZMAT transportation workers. This is an extremely im-
portant issue to the union, and we recommend that any attempts 
to eliminate or weaken OSHA’s authority be rejected. The union 
has had several experiences working with OSHA on HAZMAT 
transportation-related issues, and we feel like the agency has ap-
propriately addressed the issues. Hazards were abated, and em-
ployees were protected. We would like for this to continue. 

Since the implementation of the requirements of the PATRIOT 
Act, all Teamster members who drive in the LTL sector of the 
trucking industry must have the HAZMAT endorsement on their 
CDL. Although most of our members have not reported any prob-
lems with obtaining their HAZMAT endorsement or getting 
through the background check process, we remain concerned about 
the disqualifying offenses being better defined to include only those 
that have a consistent and direct link to national security. We rec-
ommend the appointment of a task force to review the list of dis-
qualifying crimes to determine if they are accurate indicators of a 
terrorism security risk. 

Every effort should be made to eliminate duplicative background 
checks. There are cases where port drivers must obtain up to five 
separate security cards, plus the TWIC, to access individual ports. 
These cards cost the drivers hundreds of dollars that they cannot 
afford. And in the ports, until a sufficient number of card readers 
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are in place, the TWIC is no better than a CDL in establishing 
identity or enhancing security. 

Then there is a the issue of the CDL equivalency. The U.S. and 
Mexico signed an MOU in the early 1990s recognizing the Mexican 
truck driver’s license as equivalent to the U.S. CDL. However, the 
Motor Carrier Safety Improvement Act of 1999 changed the CDL 
program, making serious violations occurring in a driver’s personal 
vehicle, including DUIs, count against the CDL record. There is no 
similar treatment of Mexican truck drivers. In addition, we still 
don’t know what the medical fitness standards are with respect to 
Mexican truck drivers. 

Then finally, with respect to criminal history, drivers in Mexico 
would undergo checks of their criminal history while in the United 
States but not checks of their criminal history in Mexico. It in no 
way can be construed as undergoing similar background checks as 
required by statute. Until the Mexican Government can ensure 
that it has documented that its drivers have not committed of-
fenses in Mexico that would disqualify them from hauling 
HAZMAT in the U.S. those loads should be handed off to U.S. driv-
ers who meet the background check requirements. 

We commend the Committee’s concerns about the safety and se-
curity of the public and HAZMAT workers. Enhancing the Federal 
HAZMAT laws and reauthorizing the DOT’s HAZMAT Safety Pro-
gram are important steps that this Congress can take, and we look 
forward to working with you. 

I am happy to answer any questions that you may have. 
Mr. HARE. Thank you, Mr. Byrd. Dr. Donaldson, welcome to the 

Committee, and we look forward to your testimony. 
Mr. DONALDSON. Good afternoon. My name is Gerald Donaldson. 

I am the Senior Research Director of Advocates for Highway and 
Auto Safety. Advocates is grateful for the opportunity to assist the 
Subcommittee today in its inquiry into the safety and security of 
hazardous materials transported throughout the U.S. by highway 
as you consider reauthorization of the U.S. Department of Trans-
portation’s HAZMAT safety programs. 

U.S. HAZMAT highway transportation is not appropriately safe 
and secure. Although Congress wisely anticipated the need for 
more stringent regulation of HAZMAT carried by motor vehicle, 
statutory requirements and Congressional intent have not been ful-
filled. When Congress reauthorized HAZMAT transportation safety 
legislation in 1990, the bill directed agencies of jurisdiction to tight-
en permitting practices, achieve uniformity between interstate and 
intrastate HAZMAT transportation, and improve the oversight and 
enforcement of HAZMAT transported by motor vehicle. However, 
the agencies primarily responsible for setting standards for 
HAZMAT transportation safety and security, FMCSA and PHMSA, 
have not created and implemented sufficiently tight systems of 
HAZMAT safety and security that fully comply with Congressional 
direction. 

Instead, the agencies have chosen mostly a ″business as usual″ 
approach to key HAZMAT regulations over the past several years. 
Pivotally important regulations controlling the issuance of Federal 
permits and the creation and implementation of HAZMAT security 
plans for highway transportation of certain dangerous HAZMAT 
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have been adopted that are too weak and not comprehensive. The 
warning lodged by the Government Accountability Office in a major 
2003 report on national transportation security stressed the need 
for a coordinated and comprehensive approach to the laws, regula-
tions, oversight and enforcement practices that should reduce the 
high vulnerability of surface transportation through disruption and 
interdiction for illicit uses. However, that timely warning of GAO 
has gone largely unheeded. 

To respond to these overdue needs to tighten HAZMAT law and 
regulation, Advocates recommends major changes in national high-
way HAZMAT transportation policies that we ask Congress to con-
sider. These include: 

Mandating electronic onboard recorders and event data recorders 
on all HAZMAT motor carriers, particularly transporting HAZMAT 
subject to security plans and the 23 United States Code section 
5109 safety permits. This will improve real time oversight of the 
commercial driver and that driver’s hours of service, where the 
HAZMAT vehicle is at any given time, and provide crucial data 
about vehicle dynamics prior to a crash or HAZMAT incident. 

Requiring untethered HAZMAT tracking technologies, requiring 
specific security plan criteria to be adopted and implemented by 
PHMSA, and carrier submitted security plans to be reviewed, ap-
proved and stored by PHMSA for oversight purposes. 

Requiring expansion of the types and quantities of material sub-
ject to the HAZMAT regulations for security plans, and Section 
5109 safety permits. 

Directing PHMSA and FHWA and FMCSA to lower the quan-
tities of all types of HAZMAT currently permitted to be transported 
without placarding. 

Directing PHMSA and FMCSA to conform intrastate transpor-
tation of HAZMAT for the Federal laws and regulations governing 
HAZMAT transportation, including special permit HAZMAT. 

Eliminating special exemptions that can be used to threaten the 
safety and security to U.S. people and their institutions. 

Requiring appropriately adapted commercial motor vehicle safety 
alliance Level 6 pre-trip inspections of all motor vehicles trans-
porting Section 5109 special safety permit and PHMSA security 
plan HAZMAT both in intrastate and interstate commerce. 

These are the bare minimum to ensure the improved safety of 
the U.S. people and their institutions to reduce the chances that 
unscrupulous individuals and organizations will not use dangerous 
lethal materials against us. 

Advocates deeply appreciates the invitation to testify, and we are 
ready to respond to any question you may have and provide any 
additional information. Thank you. 

Mr. HARE. Doctor, thank you very much. Ms. Hilton, you are rec-
ognized for your testimony. Welcome. 

Ms. HILTON. Acting Chairman Hare, is that right, and Ranking 
Member Shuster, I appreciate the opportunity to appear today. I 
am Cynthia Hilton, Executive Vice President of the Institute of 
Makers of Explosives and a Co-Facilitator of the Interested Parties 
for Hazardous Materials Transportation, a coalition of HAZMAT- 
related associations. I have been asked to present a shipper’s view 
on HMTA reauthorization. 
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The shipper community is extremely diverse, from the products 
we produce, to the markets and customers we serve, to the size and 
reach of individual companies. Our society benefits from hazardous 
materials which make our lives better, healthier, and more produc-
tive. Shippers provide jobs and contribute positively to the U.S. bal-
ance of trade. 

The purpose of the HMTA is to protect against harm when 
HAZMAT is transported. These materials may not be transported 
by any mode without specific DOT authorization. This requires a 
close relationship with the regulated community. The relationship 
is based on Congress’s statement that HAZMAT transportation is 
necessary to maintain economic vitality, meet consumer demands 
and be conducted in a safe, secure, and efficient manner. Thus, the 
HMTA exists to facilitate, not frustrate this commerce by balancing 
these objectives. 

The success of this approach is seen in the relatively low number 
of HAZMAT incidents, despite billions of tons transported each 
year. Yet some find any incident unacceptable. While we learn from 
incidents and strive to be more vigilant, the goal of the HMTA is 
not zero risk, but to manage risk. This risk-based approach relies 
on performance standards which can accommodate the innumer-
able variations in HAZMAT shipments. 

Under its statutory authority, PHMSA considers the amount and 
form of a material that may pose unreasonable risk to health safety 
and property. Additionally, HAZMAT is transported by all modes, 
and any one shipment will often travel by multiple modes. Inter-
modal transportation demands a ‘‘One DOT’’ approach. If HAZMAT 
regulation is not modally harmonized, risk may simply shift from 
mode to mode. 

Finally, the HMTA provides authority to manage risk by ensur-
ing that HAZMAT shipments are not frustrated at jurisdictional 
boundaries. Again, the best way to share the risks and benefits of 
HAZMAT transportation is to ensure that the rules are harmonized 
nationally and worldwide. 

The interested parties have suggestions to improve the HMTA 
which I will submit for the record. Now let me address those of 
most interests to shippers. 

HAZMAT transportation requires uniform Federal regulation to 
protect the public, facilitate compliance, and provide for efficient 
movement of these materials, and these important purposes should 
be stated in Section 5125. 

Congress should continue to strengthen DOT’s ability to ensure 
uniform HAZMAT rules by allowing DOT to use an internal con-
sistency test when evaluating applications for preemption deter-
minations, a standard DOT already uses when it considers preemp-
tion waivers. 

The system of close regulation envisioned by the HMTA must be 
comprehensive. Regulatory gaps introduce undue risk and overlaps 
impose unnecessary burdens. We recommend closing a gap by add-
ing loading, unloading, and storage incident to movement to DOT’s 
regulatory authority. 

Also, Congress should require rulemaking to address the con-
sequences that can result from human error and equipment fail-
ures when noncarrier personnel load, unload, or store bulk pack-

VerDate Aug 31 2005 15:25 Sep 14, 2009 Jkt 000000 PO 00000 Frm 00062 Fmt 6633 Sfmt 6633 P:\DOCS\49952 JASON



43 

ages. The NTSB, as you heard earlier, and the Chemical Safety 
Board have recommended enhanced DOT safety standards in these 
areas. 

In 1990, OSHA found itself with authority over HAZMAT trans-
portation which is duplicative of DOT’s. Regrettably, OSHA’s 
HAZMAT rules are out of date. If enforced, they would put workers 
and the public in harm’s way. In contrast, DOT consistently re-
freshes HAZMAT rules to cover new products and evolving inter-
national requirements. 

The HMTA provides DOT with new authority to search, open, 
and remove HAZMAT packages from transportation. This authority 
should be implemented only under the following three conditions: 

- It should be limited to packages believed to contain undeclared 
HAZMAT as Congress intended. 

- DOT should indemnify and hold harmless those who are injured 
when these packages are opened or handled or whose packages are 
damaged or destroyed but found to be in regulatory compliance. 

- Congress should ensure that these rules address delay of time- 
sensitive materials, training and equipment for inspectors, and res-
toration or disposal of open packages. 

- The safety of the public, those engaged in HAZMAT transpor-
tation, and enforcement officials depend on these protections. 

Finally, Congress should reaffirm its longstanding commitment 
to the intermodal and international role FMCSA carries out to en-
sure the safe, secure, and efficient transportation of HAZMAT at 
home and abroad. 

In conclusion, shippers support the closely regulated environ-
ment envisioned under the HMTA because it is proven to be the 
most efficient way to move HAZMAT safely and securely. 

I would be happy to answer any questions. Thank you. 
Mr. HARE. Thank you, Ms. Hilton. I know you have been here a 

long time, so I am going to kind of keep my questions short. 
Ms. Harman, if I heard you correctly you said that only 29 per-

cent of firefighters are trained. 
Ms. HARMAN. Correct. If you review the National Fire Protection 

Association’s needs, the second needs assessment that they have 
done in the Fire Service, those are statistics that are pulled di-
rectly from that report. 

Mr. HARE. So you suggested that the 28 million that was pro-
vided through the hazardous materials emergency preparedness 
programs grants for the States and local governments was insuffi-
cient to meet the training needs. What would be sufficient? What 
level of funding would make this, you know, more sufficient for 
you? 

Ms. HARMAN. I don’t know if I am in the correct place to give you 
an exact dollar figure, and I don’t think I can speak on behalf of 
State and localities. I can speak on behalf of the IAFF training pro-
grams, of which we have an enormous request and demand for, 
particularly when we had more responders out there prior to this 
economic crisis that we are in. The problem that we are in now is 
that we have firefighters and other first responders in need of 
training. 

Unfortunately, the first budget line to get cut is traditionally 
training. So we have firefighters out there who may or may not 

VerDate Aug 31 2005 15:25 Sep 14, 2009 Jkt 000000 PO 00000 Frm 00063 Fmt 6633 Sfmt 6633 P:\DOCS\49952 JASON



44 

have been trained at the operations level early on, and will most 
likely not get the refresher training that they need because we are 
right now unable to meet the demand of either fulfilling the train-
ing requests or providing any backfill or overtime monies that they 
may need. 

Mr. HARE. Thank you. Mr. Byrd, just a couple of questions for 
you. 

As I understand it, the Teamsters International was awarded a 
$1.6 million grant from FMCSA to train hazardous materials em-
ployees. Can you describe how the Teamsters utilized that grant? 

Mr. BYRD. Yes. The grant is actually HAZMAT Instructor Train-
ing Program. We use this funding to recruit potential candidates 
to participate in our training program. We also use the funding to 
provide comprehensive training to the individuals that participate, 
and this training could involve have an 8-hour prerequisite 
HAZMAT course. There is a 40-hour Train the Trainer, and then, 
as part of the Train the Trainer Program, there is a practical com-
ponent where the new instructor, after going through the Train the 
Trainer, then has to conduct an 8-hour training course, a HAZMAT 
training course, while being evaluated by one of our program staff. 

We also use the funding to do evaluation of the performance of 
our master trainers and the instructors that, new instructors that 
have come through our program. 

Mr. HARE. What is the difference between the type of training 
that you provide and the type of training that employers typically 
provide? 

Mr. BYRD. Well, as we have talked with our HAZMAT employee 
members, they have indicated that the training that they receive 
from employers typically is along the lines of receiving handout 
materials that they can review on their own or watching a short 
video with very minimal, if any, opportunity for question and an-
swers. The training that we provide is not the awareness level 
training that the employers provide. It is a more intense, 50, total-
ing 56 hours of training that provides the trainees with a greater, 
much greater depth of knowledge with respect to HAZMAT issues. 

Mr. HARE. And my last question to you, Mr. Byrd, and I will try 
to keep it short. The Teamsters have registered their strong sup-
port for OSHA to have authority over working conditions for work-
ers who load, unload, and handle hazardous materials. If the au-
thority of OSHA to protect these workers was eliminated, in your 
opinion, what would be the repercussions to the workers and to the 
public? 

Mr. BYRD. Well, I think we would see a decline in the health and 
safety of the HAZMAT employees. You know, one reason, if that 
authority was eliminated, you know, although the DOT may have 
some type of safety regulations, the preemption requirement or the 
preemption language under the act does not require that the train-
ing or the programs or the rules be equivalent, just that they exist. 
So we would think that there would be a diminishing of safety and 
health. 

Then there are the other issues that are associated. Should a 
HAZMAT incident occur, the OSHA rules clearly explain what ac-
tions, or require that a process be developed that dictate the ac-
tions that workers have to take. If there were injuries, then there 
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are reporting requirements. If injuries occur or if exposures occur, 
then there are access-to-information requirements that apply. We 
don’t see those same type of requirements under the DOT regu-
latory regime. 

Mr. HARE. Thank you, Mr. Byrd. 
Mr. Shuster. 
Mr. SHUSTER. Thank you very much. Mr. Rogers, your testimony 

today talked about doing an outright ban of lithium batteries. Is 
there anything short of an outright, I mean, you didn’t say, I mean 
I can carry this on, I can wear my watch on the plane, but I mean 
the bulk shipments I guess is more accurate of what you had said. 
Is there anything we can do short of an outright ban to be able to 
make it safe, in your mind, to be able to ship batteries? 

Mr. ROGERS. Well, yes, and to clarify, what I am talking about 
are lithium metal batteries which are not what you see in your cell 
phone or your laptop computer. These are the nonrechargeable 
small batteries that have been shown to be completely unrespon-
sive to halon, and they are currently banned on passenger aircraft 
right now. So we are asking that that be extended to cargo aircraft 
until adequate packaging standards are developed. That adequate 
packaging may include—— 

Mr. SHUSTER. The kind in my watch, it is not rechargeable. 
Mr. ROGERS. Right, but bigger ones. And you can get them bigger 

sizes and so forth. And we are not asking for a ban on batteries 
in equipment. So if you were to ship the watch or anything, a flash-
light or a camera that had the battery, that would also not be af-
fected. We are looking for large quantities of these batteries being 
shipped together not being put on cargo aircraft, like they are not 
put on passenger aircraft today, until the packaging is appropriate. 
And that may include metal packaging. It may include something 
else. But testing needs to be done to make sure that the safety of 
the aircraft and its occupants is protected. 

Mr. SHUSTER. Right. And I guess, and I have no idea and I don’t 
know if you do, what the impact or the repercussions would be to 
commerce if you stopped those types of shipments. I don’t know 
how big it is or how small it is, the impact on commerce. 

Mr. ROGERS. Less than 2 percent of dangerous goods transported 
is by air, and most of these batteries aren’t going on aircraft as it 
is already. So I can’t speak to the industry’s exact input. I don’t 
work for the industry. However, you know, we look at a very small 
percentage that actually goes by air because it is very expensive to 
ship these by air. And we feel that the safety implications of pre-
venting an uncontrollable fire on the aircraft is sufficient justifica-
tion for that move. 

Mr. SHUSTER. Thank you very much. 
Mr. Byrd, in your testimony you talked about duplication of 

background checks. I think one thing when we were having a na-
tional transportation system trying to streamline things, I think re-
ducing duplication and extra work on things like this makes a lot 
of sense. But are you, in the background check, would you elimi-
nate the hazardous materials endorsement on a CDL driver’s li-
cense? 

Mr. BYRD. No, I wouldn’t. Our concern, examples that we have 
gotten from drivers that we have talked to is that, you know, if 
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they—for example, port drivers—if they have to service or deliver 
to multiple ports, many of these ports have their own security 
clearance card and they have to buy those cards or they have to 
pay for the background check to get that card in addition to getting 
the TWIC. That is our real concern, not the background check, as 
it relates to the HAZMAT endorsement. 

Mr. SHUSTER. Would the Teamsters endorse the idea of a Trans-
portation Worker’s Identification Card that would cover all trans-
portation workers? Is that something that you would support? 

Mr. BYRD. Well, we haven’t—I haven’t been involved in any very 
detailed, you know, discussions about that particular issue, but I 
think it would certainly be an issue we could seriously entertain. 

Mr. SHUSTER. Okay. Thank you very much. 
Mr. Petrancosta, your testimony indicated that truck drivers re-

ceiving tickets and violations, and I think we heard it somewhere 
else today from somebody, that the companies that are, the trans-
port companies are the ones that are getting the fines and of course 
it is probably impacting your insurance rates and things like that 
when you get those kinds of fines. And how common is this prob-
lem throughout the industry? 

Mr. PETRANCOSTA. Mr. Shuster, ATA developed a report that in-
dicates that at least 13 percent and maybe as much as 45 percent 
of all fines issued to motor carriers would result from noncompliant 
activities performed by the shipper. 

I would be more than happy, Madam Chair, to submit as a 
record the report. 

Mr. HARE. Without objection. 
Mr. SHUSTER. Hazardous materials are transported by all the 

modes. Is it your belief that to have the Department of Transpor-
tation have one approach to regulate HAZMAT, is that something 
you believe is an appropriate model? 

Mr. PETRANCOSTA. Well, it is particularly unfair for drivers to be 
fined for conditions that are beyond their control. It affects not only 
their safety record, but obviously it can also cost them some money. 
And it is equally unfair for citing the driver or the carrier because 
it doesn’t really address the issue. The responsible party is not held 
accountable in this case. And so what we recommend is that there 
needs to be a requirement for States to furnish data to the Pipeline 
Hazardous Materials Safety Administration and FMCSA so that 
the Federal Government may pursue noncompliant shippers that 
are located out of State. 

Mr. SHUSTER. Thank you for that answer. I want to thank all of 
you for being here today. And I just want to reiterate, I see my 
time has expired but I want to reiterate that the transportation of 
hazardous materials has had a remarkably safe record, and I want 
to make sure as we move forward in this reauthorization we don’t 
create a lot of problems. I certainly want to try to find some solu-
tions to these situations that are occurring, but I want to make 
sure that we continue in a positive way, encouraging the safety 
record to get even better, but not to say things and put laws in 
place that I think would have a detrimental effect on the commerce 
and on the economy of this country. 

So again, thank you all for your time here today, and I yield 
back. 
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Mr. HARE. I am pleased to recognize the Chair of the Sub-
committee, Ms. Brown. 

Ms. BROWN OF FLORIDA. Thank you. And thank you, Mr. Shu-
ster. I know that you will make sure that we have balance on this 
Committee. 

I have a couple of questions. Ms. Harman, you mentioned that 
the firefighters receive an annual grant to train instructors to de-
liver hazardous training to emergency responders nationwide. Can 
you describe in more detail how you administer this grant? And 
you have asked the Committee to consider a proposal to allow you 
to use this grant to train rank and file firefighters, not just instruc-
tors. How would this help get more firefighters trained, given, you 
know, we have some limited budget? 

Ms. HARMAN. Thank you, and that is an excellent question. The 
IFF HAZMAT and WMD Training Department has been federally 
funded for the past 22 years from a variety of Federal sources, in-
cluding Department of Transportation, and we were fortunate to 
work closely with DOT about a year and a half ago to increase 
funding that would strengthen our existing Train the Trainer Pro-
gram. We moved from a training program of $250,000 a year that 
trained solely, you know, instructors, delivered Train the Trainers. 
That money did not afford us an opportunity to go back and pro-
vide additional support for those instructors. Some of the instruc-
tors never reported back to us as far as what they were doing. 
Sometimes there is not a whole lot of incentive for them to report 
back to us. They sort of get the information and go. 

So with the increase that we were able to receive, so far we have 
been able to expand the program not only in the delivery of the 
number of Train the Trainers, but also we have been able to pro-
vide supportive training sessions for them and go out and co-teach 
with them twice. Unfortunately, as I mentioned earlier, with the 
state of the economics or economy the way it is right now, we don’t 
have anybody knocking on the door for I want to be an instructor. 
They need that direct training. We want to be very careful that 
when we are delivering training, particularly in some rural areas 
that lack the outside experiences from those in larger metropolitan 
areas, that we don’t go in and deliver a Train the Trainer Program 
and say, here you go, out the door, and they are left with great 
training materials but a lot of self-interpretation through that de-
livery and possibly lack of experience handling hazardous materials 
in those smaller areas. 

So for us, the demand for direct training, direct delivery, where 
I can provide an instructor, a certified instructor, who is also a haz-
ardous materials responder who is very passionate about what they 
do, who has a focus on health and safety, we train responders on 
the equipment that they are expected to use in the field. We do not 
provide equipment. Sometimes that is all the bells and whistles, 
great equipment; sometimes it is not so much. And in those cases 
we focus on what their limitations are and how they can leverage 
that to their advantage in the field. 

So the opportunity to deliver direct training, provide someone 
from a large metropolitan area, again, very passionate about safe-
ty, very passionate about teaching instructors, very passionate 
about teaching other firefighters, whether they are career or volun-
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teer in large or small areas, the experience they bring into that 
classroom is very invaluable. We have shown to have a cost effec-
tive training program through both internal and external audits, 
and I just think it is a greater bang for the buck to do direct deliv-
ery from the student’s perspective. 

Ms. BROWN OF FLORIDA. Okay. Thank you. Mr. Byrd, and I think 
I want Mr. Petrancosta and Ms. Hilton to respond to this question 
also. Since 9/11 it has been a major as far as the TWIC card and 
the problems that we have experienced. We had a hearing in 
Homeland Security because we have had some truck drivers who 
have maybe been driving for 20 years and they were denied, you 
know, their cards. And given that we are in a different kind of cli-
mate, can you explain how we could improve the program but still 
have the security there? 

You know, in Florida, we have 14 ports, and I think you have 
to have a different card for each port. 

Mr. BYRD. Well, I would think that a first step would be to have 
a uniform card and uniform card reader at each of these facilities. 
I think that that—— 

Ms. BROWN OF FLORIDA. It is a different fee you know every time 
you get the card. 

Mr. BYRD. I understand. And that has been one of the complaints 
that the drivers we have talked with have. But we think that the 
ports could then have a uniform system also, that the card reader, 
if the card reader were there, then the TWIC should suffice in 
terms of providing the necessary security measures. I would think 
that that would be one important step there. 

Mr. PETRANCOSTA. ATA really continues to lobby Congress to 
enact meaningful reforms, such as Representative Lungren’s Safe 
Trucker Act, which would require DHS to identify a list of security 
sensitive materials, to require drivers to posses one card, a TWIC 
card. And the drivers transporting hazardous materials that did 
not possess or pose a significant security risk would undergo a less 
costly and burdensome name-based check to renew their hazardous 
material endorsement. 

Ms. BROWN OF FLORIDA. Okay. Ms. Hilton. 
Ms. HILTON. This is one of the most important areas of reform 

that Congress should look at. It is ridiculous that this one depart-
ment has upwards of, seven or so, and more on the horizon, back-
ground checks which are all, as Mr. Byrd noted, based on the same 
disqualifications. So there is no value added to security by requir-
ing people to get these divergent cards. 

I suppose I can’t blame it on DHS, since Congress, in your wis-
dom, has asked the Department to undertake these different card 
check programs. But among the many things to improve the cur-
rent situation would be: To create a list of security sensitive mate-
rials. The current list of materials that triggers a background check 
is much broader than it needs to be now. To re-look at the disquali-
fications, to ask whether or not it is really focused on terrorists or 
just, I call it, the walk-on-water test. 

There is legislation, as you pointed out, which is moving that will 
remove one of those many credentials from the table and substitute 
it for a TWIC card. However, there are still a number of other 
cards that are out there, and because the disqualifications - the 
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core disqualifications - are the same across the board, what is 
wrong with some reciprocal recognition between the cards, espe-
cially in the absence of a card reader? 

So there are many, many reforms that could happen to put more 
sense into security credentialing programs and practices. The inter-
ested parties’ recommendations talk about a number of these. 

Thank you. 
Ms. BROWN OF FLORIDA. Thank you. Chief Johnson, in your testi-

mony, you recommended that the first responders be trained at the 
OSHA, the National Fire Protection Association operation level 
standards. Please elaborate on how receiving operational level 
training versus awareness level training would better prepare first 
responders for the multitude of hazardous incidents. 

Chief JOHNSON. Thank you, Madam Chairman. The awareness 
level is intended for people that come across an incident and then 
know what to do with it. And the operations level is how you keep 
that in check while you wait for technicians to arrive. And the 
more people that are first responders that are trained to the oper-
ations level, the more likely you will make good decisions about 
when to evacuate, how far to evacuate and what proper actions you 
take as you await people that will actually mitigate the event. It 
actually enhances the efficacy of a hazardous materials event to 
make some of those good decisions early so that you don’t under 
manage it and don’t over manage it, because there is true cost and 
true disruption that goes along with the decision on either side of 
that. 

Thank you. 
Ms. BROWN OF FLORIDA. One of the things in a hearing that I 

had in the field, one of the problems, and we went to an area where 
an incident had taken place. And it is not a lot of communication 
between the hazardous material that is going through the commu-
nity, and let’s say the firefighters. How can we better develop that 
communication system? 

Chief JOHNSON. Excellent question, Madam Chairman. It is real-
ly kind of a paradox of having too much information that flows to 
the HAZMAT team about every shipment that is something that is 
broadly classified as a hazardous material, and what products that 
are there that you need to know about that is a meaningful excep-
tion, and that may alter your response. 

I can’t craft that line for you today. I would say, however, that 
as the discussion goes on about maybe an electronic solution to 
that, that my urging would be that we are careful about imple-
menting an electronic solution to that because this Nation does not 
have a nationwide plan for an interoperable communication system 
for public safety responders. We don’t have that today. And because 
we don’t have that, we don’t have a reliable platform within which 
this kind of information could be transported. 

So that would leave us with broadband data system and cellular 
networks today. Those are largely unpredictable and unreliable to 
the extent public safety would require, and there is a lot of Amer-
ica that doesn’t have a robust broadband system or even cellular 
networks. So I would just urge our care as we move forward with 
that. 
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Ms. BROWN OF FLORIDA. I do think that one of the major prob-
lems that we are having is with the communications because when 
we had Katrina, you know, the people could not communicate out-
side the area. So that is a major problem. 9/11, when the fire-
fighters were going into the building, we couldn’t communicate. 

I went to Normandy. One of the problems where so many people 
got killed was that they couldn’t communicate with the people that 
was coming in. So communication is something I think we need to 
move forward in helping to develop the kind of communication sys-
tem so that we can communicate during these times. 

Chief JOHNSON. Madam Chairman, excellent observation. To re-
flect on Normandy for a minute, when General Eisenhower re-
turned from World War II and became President of the United 
States, he noted that one thing that Germany had done well was 
to build a national transportation system. That led to the Eisen-
hower Freeway Transportation System in this country. 

What we haven’t done in the United States is to take the bold 
step of articulating an Eisenhower-like plan for our public safety 
communication system. If you build, if you lay forth a model that 
says this is what our wireless interstate will look like, then cities, 
counties, and districts can build to that system with their own sys-
tem, and the Federal Government can inventory our system and 
use that to create a national system. In my opinion, that is primary 
to any communication system that responders can rely on. 

Ms. BROWN OF FLORIDA. You are so correct, Chief Johnson. 
Chief JOHNSON. Thank you. 
Ms. BROWN OF FLORIDA. And to mention the Eisenhower 50 

years ago, I just returned from Europe, and we are the caboose 
now. And they don’t even use them because he came and we devel-
oped this great highway system, but we didn’t put the other sys-
tems in place, and you are right that we need to think in our Com-
mittee on Transportation and Infrastructure how we can move for-
ward with the communications. Because after the hearing in 
Katrina, when we had hearings from Members and others that 
came in, the major flaw was communications. 

Chief JOHNSON. Yes, Madam Chairman. You couldn’t be more 
correct. It will continue to be one of the top three things in every 
major event gone wrong. You can take that to the bank. I have 
spent 31 years watching it be one of the top three in every one for 
31 years, and until we fix it, it is likely to remain there. 

Ms. BROWN OF FLORIDA. I yield back the balance of my time. 
Mr. HARE. Thank you, Madam Chairman. Thank you for giving 

me the opportunity to sit in the Chair. I hope I didn’t mess you up 
too bad. I want to thank all the witnesses for their testimony and 
for the Members that were here today and had questions. 

Again, the Members of this Subcommittee may have additional 
questions for the witnesses, and we will ask you to respond to 
those in writing if you would be so kind. The hearing record will 
be held open for 14 days for Members wishing to make additional 
statements or to ask further questions. 

Unless there is further business, the Subcommittee is adjourned. 
Thank you again. 

[Whereupon, at 6:40 p.m., the Subcommittee was adjourned.] 
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